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OPINION 





Charles C. Carlson 


WHERE SALESMAN SOLD NAKED OPTIONS 
ON COMMIDTY FUTURES, HELD OPTIONS, 
WHERE SECURITIES; WHERE SALESMAN 
SOLD UNREGISTERED SECURITIES, HELD, 
IN THE PUBLIC INTEREST, TO IMPOSE CEN- 
SURE: AND WHERE SALESMAN HAS BEEN 
SUSPENDED FOR NINE MONTHS WITH 
CERTAIN CONDITIONS AND HAD FAILED TO 
OBTAIN COMMISSION’S PRIOR CONSENT 
TO EMPLOYMENT WITH BROKER-DEALER, 
HELD THAT HE VIOLATED EXCHANGE ACT. 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5887/Dec. 13, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14262/Dec. 13, 1977 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20313/Dec. 13, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10059/Dec. 13, 1977 


ACCOUNTING SERIES 
Release No. 234/Dec. 13, 1977 


Interpretations and Guidelines 
ACENCY: Securities and Exchange Commission. 


ACTION: Issuance of an interpretative release in the 
accounting series. 


SUMMARY: This release contains current information 
on interpretations, guidelines and administrative 
determinations pursuant to rules of the Commission, 
particularly Rule 2-01 of Regulation S-X, regarding the 
independence of accountants. Supplementation of 
prior releases on this subject is required with respect 
to the large body of new and diverse circumstances 
that have arisen since the last release was issued in 
1972. The release provides current guidance regarding 
the Commission’s policy, rules and administrative 
determinations pertaining to the independence of 
accountants who audit and report on financial 
statements filed with the Commission. 
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DATE: December 13, 1977. 


FOR FURTHER INFORMATION CONTACT: Robert 
R. Love (202-755-1773) or Edward R. Cheramy 
(202-376-8020), Office of the Chief Accountant, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 
755-1773. 


* 


The Commission hereby issues Release No. AS-234 
(33-5887, 34-14262, 35-20313, IC-10059), Part 211 of 
Title 17, Chapter Il, of the Code of Federal 
Regulations, as given below. 


INDEPENDENCE OF ACCOUNTANTS 


Interpretations, guidelines and determinations on 
independence pursuant to Rule 2-01 of Regulation S-X 
{17 CFR 210.2-01] 


This Accounting Series Release (ASR) is published to 
provide current information on interpretations and 
administrative determinations which have been made 
under Rule 2-01 of Regulation S-X [17 CFR 210.2-01], 
Qualifications of accountants, and Commission policy 
regarding the independence of accountants with 
respect to audits of financial statements filed or to be 
filed with the Commission. This release supplements 
ASR Nos. 47 [11 FR 10930], 81 [23 FR 9777], 112 [33 
FR 11901], and 126 [37 FR 14294], issued on this 
subject in the past, through coverage of diverse new 
circumstances affecting the independence of ac- 
countants. 


The administrative determinations published in this 
release deal principally with circumstances which 
differ in some respects from the cases in past releases 
or with situations that were rarely encountered 
previously in order to illustrate the application of the 
Commission’s policy and interpretations of §210.2-01 
in the widest range of circumstances. Interpretations 
and policy were most recently discussed in ASR No. 
126 issued on July 5, 1972. The determinations herein 
have been made on a case-by-case basis, and each 
conclusion is applicable only to the specific facts and 
circumstances of the particular case. 


One of the principal factors which will adversely affect 
the independence of accountants is, as specified in 
§210.2-01(b)(1), the ownership of any interests in an 
audit client or its affiliates. Under this rule an 
accounting firm, all partners, and all professional 
employees participating in the audit or located in an 
office of the firm participating in a significant portion 
of the audit, are precluded from holding any direct or 





material indirect financial interest in an audit client or 
any of its affiliates during the period of the audit 
ngagement or at the date of the audit report. 


In ASR No. 112 a less strict construction was given of 
this rule in regard to financial interests of partners of 
an accounting firm, other than the principal 
accounting firm, for an international business, 
engaged to conduct an audit of the financial 
statements of a non-material division or subsidiary of 
the international business located in a foreign area 
where the principal accountants do not practice. With 
regard to the holding by these partners of securities of 
the parent or the subsidiary in these situations, ASR 
No. 112 provides that the other accounting firm would 
be deemed to be not independent only if such 
securities are owned by any partners of the firm who 
are located in the office which conducts the audit or 
otherwise participates in the engagement. 


Although ASR No. 112 speaks only of situations 
involving United States parent companies and their 
foreign divisions or subsidiaries, it is equally 
applicable to situations involving non-U.S. parent 
companies subject to the jurisdiction of the 
Commission with divisions or subsidiaries in other 
foreign countries. The release would also apply to less 
than 50 percent investees and other types of joint 
ventures as well as to divisions and subsidiaries. 


Subsequent to the issuance of ASR No. 112, §210.2-01 
was amended to emphasize that the specified 
restrictions on financial interests apply not only to 
partners, but also to professional employees of an 
accounting firm in certain circumstances. Inasmuch as 
ASR No. 112 deals only with the ownership of 
securities by partners of an accounting firm in 
specified circumstances questions have been raised 
regarding whether ASR No. 112 and the circumstances 
cited therein are also applicable to professional 
employees. ASR No. 112 does not deal with or affect 
the restrictions in §210.2-01 regarding financial 
interests of professional employees. However, these 
restrictions, applicable in all situations, are essentially 
the same as the modified restrictions for partners in 
the situations discussed in ASR No. 112. 


INTERESTS IN NON-CLIENT AFFILIATES 


Since ASR No. 112 was issued, and with the advent of 
the use by investor companies of the equity method of 
accounting for less-than-50 percent investments in 
investees, questions have been raised regarding 
whether relaxation of the provisions of §210.2-01 
regarding financial interests might also be appropriate 
with respect to the independence of accountants in 
relation to non-client parents, subsidiaries, less-than- 


50 percent owned investees, or other affiliates of audit 
clients where the investor company’s interests in the 
investee are not material. 


The American Institute of Certified Public Accountants 
(AICPA) issued Ethics Ruling No. 49 regarding 
situations where different accounting firms perform 
the audits of the investor and the investee companies. 
The ruling specifies, in substance, that if the 
investor’s investment or the annual increase in equity 
in the investment constitutes more than a few percent 
of the assets or operations of the investor, the 
investor’s auditors should be independent of the 
investee and tne investee’s auditors should be 
independent of the investor. 


In commenting on guidelines developed by accounting 
firms regarding the percentage limitations specified in 
the AICPA ruling, the Chief Accountant stated that 
there would be no objection to application of such 
guidelines with regard to the restrictions of financial 
interests by accountants as stated in $210.201(b), if 
they provide that the investor’s investment in the 
investee does not exceed 5 percent of the investor’s 
consolidated total assets and the investor’s equity in 
the investee’s net increase does not exceed 5 percent 
of the investor’s consolidated net income. In situations 
of the type to which ASR No. 112 relates, however, the 
non-materiality of the segments of a business is 
determined in accordance with the definition of 
“significant subsidiary’’ in §210.1-02 of Regulation 
S-X. While no current determinations have been made 
on specific cases involving the applicability of this 
materiality test for relaxation of the independence 
requirements, it would be considered applicable in the 
situation described in Case No. 37' of ARS No. 81, if a 
determination were made on such situation currently. 


FINANCIAL INTERESTS BY FOREIGN 
ACCOUNTANTS 


This proscription of ownership of interests in clients 
and their affiliates under §210.2-01 is applicable to all 





"Case No. 37 of ASR No. 81 reads as follows: 


Registrants A and B each own 50 percent of the out- 
standing stock of Company C, but are otherwise not 
related. The accounting firm which audits Registrant A 
would not be disqualified because of ownership of a 
small number of shares of stock of Registrant B. 
However, the accounting firm which audits Company C 
would not be considered independent if any of its 
partners had an interest in either Registrant A or B. 
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accountants who practice before the Commission. 
However, it is recognized that the proscription of 
ownership of direct interests, as well as trust 
relationships, is not as extensive under the 
professional codes of ethics of independent 
accountants in some foreign countries as in the United 
States. These differences are recognized in the 
consideration of independence of foreign accountants 
who examine financial statements filed with the 
Commission by foreign registrants. Some minor 
variations from our requirements have been accepted, 
including one dealt with in ASR No. 112, as described 
above. Another exception involving trusts holding 
immaterial interests in clients is illustrated below. 


1. An inquiry was received regarding whether the 
independence of a foreign accounting firm would be 
adversely affected with respect to the examination of 
financial statements of a client in the foreign country 
to be included in a registration of securities if partners 
of the firm retained trusteeships in trusts which hold 
securities of the client and its subsidiaries. This is 
understood to be an accepted practice under the 
professional rules of ethics for accountants in the 
foreign country. Conclusion: The independence of the 
accounting firm was not deemed to be adversely 
affected inasmuch as the securities of the client held 
by the trusts did not represent a material interest in 
the client and in view of the fact that appropriate 
restrictions were placed on the trustee-partners. 


2. The partners of a foreign accounting firm act as 
trustees of several trusts which hold interests in its 
clients in the foreign country. This is understood to be 
an accepted practice under the professional rules of 
ethics for accountants in the foreign country. One of 
the clients planned to file a registration statement with 
the Commission. The shares of the client which are 
held by the trusts of which the partners are trustees 
constitute an insignificant interest in the client. 
Conclusion: The independence of the accounting firm 
was not questioned with respect to the audit of the 
financial statements to be included in the registration 
statement in view of the insignificance of the trusts’ 
interests in the client and inasmuch as the partners 
acting as trustees in the trusts were not deemed to 
hold a material indirect interest in the client. 


FAMILY RELATIONSHIPS 


The restrictions against holding interests in an audit 


client by an independent accountant set out in 
§210.2-01(b)(1) and against hc!ding official positions 
and associations with the client, as specified in 
§210.2-01(b)(2), are also applicable to relatives of the 
accountant in varying degrees depending on the 
closeness of the relationship. Family relationships in 
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these situations require careful consideration in every 
case to determine whether independence in fact or the 
appearance of independence of the accountant may be 
impaired. Many of these problems were discussed in 
ASR No. 126. In general, financial interests and 
business relationships of an accountant’s immediate 
family or other dependent relatives with an audit client 
would be ascribed to the accountant and would 
accordingly impair his or his firm’s independence with 
respect to that client. 


There would also be a presumption of impairment of 
independence when other close relatives of the 
accountant have material financial interests or 
business relationships or hold important positions with 
a client. The impairment in these situations relating to 
other close relatives may be mitigated with respect to 
the accountant and his firm where there is adequate 
geographical separation of the accountant from the 
relative and from the audit engagement to preclude the 
possibility of contacts and influence that could cause a 
conclusion that the accountant’s or his firm’s 
independence appeared to be impaired. In a 
geographical area in which two or more cities are 
located that have closely linked business communities, 
separation as between cities within the area normally 
would not .be sufficient to mitigate the impairment. 
Recently, the AICPA published helpful guidelines 
regarding these types of determinations in Interpreta- 
tion No. 101-4 of the Rules of Conduct. These 
guidelines were considered in the following 
determinations involving family relationships. 


3. A large accounting firm employed the son of the 
president of a very large client as a professional 
accountant in the local office which performed the 
continuing audits of financial statements of the client 
that are filed with the Commission. The son was not a 
dependent of his parents and did not reside with them. 
Conclusion: This close family relationship between a 
professional employee of the accounting firm and the 
president of a client impairs the appearance of 
independence of the firm with respect to the client. 
While such impairment may be mitigated in some 
instances by geographical separation of the related 
parties, or by removal of the employee from the office 
performing the audit, it could not be mitigated in this 
case because of the large size of the client, the 
prominence of its president, and the relative 
importance of the auditing fee to the accounting firm. 


4. An accounting firm inquired whether its 
independence would be impaired with respect to the 
audit of a client’s financial statements to be filed with 
the Commission, if the firm gave summer employment 
as a professional accountant to the son of the president 
of the client. The son was a college student who was 
dependent on his parents and resided with them. 





Conclusion: The appearance of independence of the 
accounting firm with respect to this client would be 
impaired by this family relationship if the son of the 
president of the client were employed by the firm 
when the son was dependent on his parents and 
residing with them. 


5. An accounting firm which has only one office 
inquired if its independence would be questioned with 
respect to a future audit of the financial statements of 
a bank affiliated with another bank to be included in a 
filing with the Commission by a holding company 
controlling the other bank because the assistant 
controller of the holding company is the brother of a 
partner in the accounting firm. The assistant controller 
has no direct relationships with the financial records of 
the affiliated bank to be audited. Conclusion: The 
appearance of independence of the accounting firm 
would be impaired in regard to an audit of the bank’s 
financial statements by this close family relationship 
between a partner of the firm and an important official 
of the holding company. 


6. An accounting firm employed the son of a major 
stockholder of an audit client at the beginning level for 
professional accountants. The son is not dependent on 
the father, they do not live in the same community or 
have frequent contact, and the audit assignment would 
be performed by a branch office other than the branch 
to which the son is assigned. Conclusion: The 
appearance of independence of the accounting firm 
with respect to the audit of the client’s financial 
statements, which would otherwise be presumed 
impaired by this father-son relationship, was not 
considered to be impaired, in view of the geographical 
separation of the son from the father and from the 
audit assignment. 


7. A partner in an accounting firm who specialized in 
tax services was the brother-in-law of the treasurer 
and principal accounting officer of a client company 
planning to make an initial public offering of its 
securities. Although the tax partner had no audit 
responsibilities with regard to the client, he had given 


tax advice to the client and had reviewed its tax 
returns. The client and the accounting firm, as well as 
the residences of the brothers-in-law, were located in 
the same city. Conclusion: The appearance of 
independence of the accounting firm in regard to the 
audit of the client’s financial statements was impaired 
by this close family relationship between the partner 
and the official of the client. 


8. A tax partner of an accounting firm was the 
brother-in-law of the financial vice president and 
stockholder of a publicly held company which had 
been aclient for many years. The tax partner was only 
recently admitted to the partnership and was located 
in the office which conducts the audits of the client. 


The accounting firm inquired whether the impairment 
of the appearance of its independence with respect to 
the client caused by this family relationship could be 
mitigated by a transfer of this audit assignment to 
another branch office in an adjacent city. Conclusion: 
The impairment of the appearance of independence 
would not be mitigated by a transfer of the audit 
assignment to the branch office in the adjacent city 
since the two business communities are so closely 
linked that there would not in effect be any separation 
of the partner from his relative or from the audit 
assignment. 


9. A number of situations have been reported where 
the spouse of a professional staff member of an 
accounting firm is employed by a client company in a 
non-executive capacity and makes contributions to an 
employee savings or profit sharing plan of the 
company, which makes matching contributions. The 
total contributions are invested in the company’s 
stock. The plans may be administered by the company 
or by a trustee or individual employee accounts may 
be established at a brokerage firm. Dividends are paid 
on the number of shares allocated to the employee. In 
some instances the employee may not have immediate 
access to the allocated shares. 

Conclusion: The independence of the accounting firm 
was not questioned in these situations, provided that 
the professional member was not a partner in the firm 
and was not connected with the audit of the client and 
that the shares of stock allocated to the spouse would 
be disposed of immediately after the spouse received 
the stock or the right to possess the stock. 


RETIRED PARTNERS 


Financial interests in or official associations with a 
client or its affiliates by a retired partner of an 
accounting firm may affect the independence of the 
firm as if the partner were not retired, if any 
circumstances exist indicating that the retired partner 
in fact retains some influence or participation in the 
firm or that would give the appearance to an outside 
party that influence was retained. Any payments to 
the retired partner of salary or retirement benefits 
which are related to current revenues would indicate 
continuing influence in the firm. An appearance of 
continuing influence in the firm may also be created if 
the retired partner was closely connected to the 
professional services rendered to the client before 
retirement and very shortly after retirement acquires 
an interest in or becomes associated with the client. A 
similar situation may exist if the firm continues to 
maintain connections or benefits for the retired 
partner, such as free office space and secretarial 

services or continued listing as an active partner or 
retention of the name of the retired partner in the firm 
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name. The cases below relate to these types of 
problems. 


10. A two-man partnership was merged into another 
accounting firm and immediately thereafter one of the 
two partners retired. Under the retirement agreement 
the retired partner would render without compensation 
10 hours of professional service per month for 3 years 
to the firm in connection with services that would be 
performed for the former clients of the merged 
partnership. He would receive percentages of the 
receipts from the services performed for the former 
clients and for new clients referred to the firm by him 
and of collections of the receivables of the merged 
partnership. The accounting firm inquired whether its 
independence would be adversely affected with 
respect to the audit of the financial statements of a 
new client with no prior connections with either the 
merged or present firms in which the retired partner 
had acquired a stock interest, if the firm waived the 
requirement for professional services by the retired 
partner. Conclusion: The accounting firm’s in- 
dependence would be adversely affected, because the 
retired partner was continuing to receive contingent 
retirement payments through participation in the fees 
for certain professional services rendered by the firm. 


11. A partner officially retired from his partnership in 
an accounting firm in 1969 and severed all active 
relationships with the firm in 1971. At the time of his 
retirement a fixed settlement for the repayment of his 
capital account and for retirement benefits was 
negotiated, the payments for which were completed in 
March 1974. The retired partner became a director of 
a company in 1973 which proposed, near the end of 
1974, the engage the firm to audit its financial 
statements for the years 1972, 1973 and 1974 to be 
filed with the Commission. Conclusion: The firm’s 
independence would not be adversely affected because 
the retired partner was a director of the prospective 
client, inasmuch as he had severed all active 
association with the firm in 1971 and the payments 
which were received until March 1974 were based on a 
fixed settlement negotiated in 1969. 


12. A partner who retired from an accounting firm on 
December 31, 1974 was nominated in February 1975 to 
be a director of a client for which he had been 
partner-in-charge of the audits of the financial 
statements for several years prior to 1974. At the 
beginning of the engagement to audit the financial 
statements for 1974, the partner was receiving 
payments of his capital balance which was to be 
liquidated in 36 equal monthly installments. He was 
also to receive annual retirement payments, the total 
amount of which had been determined at the date of 
retirement. Conclusion: The appearance of in- 
dependence of the firm would be impaired with 
respect to the audit of the client’s financial statements 
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for 1974 if the retired partner became a director in 
February 1975, because of his prior close association 
with the audits for the client and his very recer 
retirement from the firm. 


13. An accountant, who stated that he was a retired 
partner of a small firm which bears his name inquired 
whether the firm could be considered independent 
with respect to the audit of financial statements to be 
included in a filing with the Commission by a client in 
which the accountant holds a financial interest. The 
accountant was receiving a small salary from the firm 
and a small participation in its professional fees, which 
were said to be in lieu of retirement payments. 
Conclusion: The accounting firm’s independence 
would be adversely affected, inasmuch as the 
accountant was deemed to continue to be a partner in 
the firm by virtue of the salary and participations he 
continued to receive. Even if he gave up the salary and 
participations or they were converted to a lump-sum 
settlement, there would still be a lack of appearance of 
independence for the firm because of the fact that it 
bears the accountant’s name. 


14. An accounting firm inquired whether its 
independence would be adversely affected with 
respect to a client who has a retired partner on its 
Board of Directors and on the committee which 
selected this firm as the auditors. The retired partner 
utilizes office space and telephone service of the firm 
and continues to be listed as a partner in the office 
directory. Conclusion: All connections and associa- 
tions, including the office amenities, between the 
retired partner and the firm would have to be severed 
in order for the accounting firm to be considered 
independent of this client. 


BUSINESS RELATIONSHIPS WITH A CLIENT 


The adverse effects of direct or indirect business 
relationships with clients on accountants’ independ- 
ence were discussed in ASR No. 126. Numerous 
situations were cited in which accounting firms’ 
independence was deemed to be adversely affected as 
a result of business relationships which were 
maintained directly between a firm and a client or 
indirectly through firm members’ interests in 
businesses which have such relations with a client. 
Additional cases involving different factual circum- 
stances are given here. 


15. A computer firm is engaged exclusively in 
computer-processing income tax return data for 
professional tax return preparers, including various 
local offices of many national accounting firms. When 
the computer company was contemplating making 4 





public offering of its stock, an inquiry was made 
regarding whether an accounting firm which utilized 
this computer service could be deemed independent 
with respect to the audits of the financial statements of 
the computer firm required for the purpose of the 
public offering. Conclusion: An accounting firm’s 
independence would be adversely affected if billings 
for this service from the computer firm to the 
accounting firm or to the local office which would 
perform the audit were significant to the accounting 
firm, its local office, or to the computer firm. Since 
these computer services are a direct part of the 
professional tax service rendered by the accounting 
firm, any material amount of such computer services 
would create a mutuality of interests that would impair 
the appearance of objectivity of the accounting firm 
necessary for the performance of the audit. 


16. A partner in an accounting firm acquired, and 
assigned to his minor daughter, a 10 percent voting 
interest in a corporation which owned a retail store 
franchised from a proposed client that also operates 
similar stores directly. Conclusion: Independence of 
the accounting firm would be adversely affected with 
respect to the audit of the client’s financial 
statements, because the partner is deemed to have a 
direct interest in a company over which the client may 
exercise control through the franchise agreement for 
operation of the retail store. In addition, the company 
has a close identity in fact and appearance with the 
client through the operation of similar retail stores. 


17. Five partners of an accounting firm owned 10 
percent of the voting interests in a small business 
investment company which planned to participate with 
another small business investment company in a loan 
to a client of the accounting firm. In conjunction with 
the loan the lending companies would receive warrants 
for 5 percent of the common stock of the audit client. 


Conclusion: Independence of the accounting firm 
would be adversely affected with respect to the audit 
of the client’s financial statements if the partners 
retained their interests in the small business 
investment company, which would have a creditor 
relationship with the client and a right to acquire an 
equity interest as a result of the loan. 


18. An accounting firm inquired whether its 
independence would be adversely affected with 
respect to a client if the controlling shareholder 
became a limited partner in a partnership which is 
controlled by partners of the accounting firm in their 
capacity as general partner. Conclusion: The 
accounting firm’s independence would be questioned 
in these circumstances inasmuch as the joint business 
venture would impair the appearance of independence 
of the accounting firm. 


19. A partner in a foreign accounting firm that 
performed the audit of financial statements of a client 
in the foreign country which was a subsidiary of a 
company registered with the Commission also owned 
an industrial equipment company from which the 
client had ordered an expensive piece of equipment. A 
large deposit on the purchase commitment was held 
by the partner’s company during the audit 
engagement. Engaging in commercial transactions 
with a client does not conflict with the professional 
standards for independence of accountants in the 
foreign country. Conclusion: The accounting firm’s 
independence is adversely affected inasmuch as the 
partner’s commercial company was dependent on the 
client for a profit on the commercial transaction and 
was in a debtor position in relation to the client as a 
result of the large deposit. These factors created a 
question regarding the objectivity of the firm in 
conducting the audit. 


ACCOUNTING SERVICES RENDERED TO A CLIENT 


It is the Commission’s position that an accounting firm 
cannot be deemed independent with regard to auditing 
financial statements of a client if it has participated 
closely, either manually or through its computer 
services, in maintenance of the basic accounting 
records and preparation of the financial statements, or 
if the firm performs other accounting services through 
which it participates with management in operational 
decisions. 


A major value of an audit of financial statements by an 
independent accountant is derived from the fact that 
the accounting records and financial statements of 
management are reviewed and examined from an 
independent or outside viewpoint by knowledgeable 
professional accountants who are not connected with 
management. The application of an independent 
viewpoint is particularly important with respect to 
judgments exercised in the determination of 
appropriate principles and methods applicable to the 
recording, classification and presentation of financial 
data. By their nature such judgments cannot 
subsequently be evaluated on an impartial and 
objective basis by the same accountant who made 
them. 


In ASR No. 126 an example was given (Example No. 8) 
in which independence with regard to audit work to be 
performed was not questioned where certain 
accounting services had been performed in earlier 
years because the accounting services had been 
discontinued and the services, which were mechanical 
in nature, did not involve the exercise of judgment or 
the making of decisions by the accountants. A similar 
decision is not possible if the accounting services are 
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more than routine or mechanical in nature, even 
though they may have been discontinued prior to the 
start of the audit. 


20. An accounting firm’s computer processes much of 
the basic accounting source data of a client and 
produces almost all of the basic accounting records 
and the financial statements as well. This process 
required the exercise of judgment by the firm 
regarding the recording, classification and presenta- 
tion of the data. The firm inquired whether it could be 
deemed independent with respect to the audit of the 
first two of three years’ financial statements required 
in a registration statement to be filed with the 
Commission if the client engaged another accounting 
firm to conduct the audit of the financial statements 
for the most recent year. The firm cited Case 8 in ASR 
No. 126 as a pertinent precedent for a favorable ruling 
in this situation. Conclusion: The accounting firm’s 
independence would be adversely affected with 
respect to the audit of the financial statements for any 
year in which it rendered the computer services. 
Inasmuch as these services required the exercise of 
judgment by the accounting firm to produce the basic 
accounting records and financial statements, the 
impairment of independence cannot be mitigated as it 
was in Case 8 where the computer services were 
largely mechanical and the processing was subject to 
control by the client. 


21. An accounting firm inquired in early 1975 whether 
its independence would be questioned with respect to 
the ongoing audit of a client’s annual financial 
statements for 1972, 1973 and 1974 which were 
required in a report to be filed with the Commission, 
because of the fact that significant accounting services 
had been performed for the client prior to December 
31, 1973 by present members of the firm who at the 
time of performing the services were associated with 
another accounting firm which was merged into the 
subject firm in 1974. Conclusion: Inasmuch as the 
accounting services to the client had been 
discontinued for more than a year prior to the end of 
the latest year under audit and the accounting firm 
gave assurance that no personne! from the 
predecessor firm would be associated with the audit 
engagement, no question was raised regarding the 
independence of the accounting firm. 


22. An accounting firm provided detailed guidance to 
personnel of a small client for the daily maintenance of 
the accounting records, reviewed and corrected such 
records periodically, and prepared the financial 
statements, which the client stated were the full 
responsibility of the accounting firm. Conclusion: The 
accounting firm was considered not independent with 
respect to the audit of such financial statements to be 
filed with the Commission, because it was effectively 
maintaining the accounting system of the client and 
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had assumed full responsibility for the financial 
statements which it prepared. It cannot objectively 
review and evaluate its own work. 


23. An accounting firm audited the brokerage 
operations of a financial concern and planned to 
perform what it considered to be consultative or 
advisory work for another branch of Ithe business 
which marketed an estate planning service. This 
additional work would consist chiefly of developing 
individual estate planning packages for customers and 
making recommendations jointly with management to 
the customers. Conclusion: The accounting firm’s 
independence would be adversely affected with 
respect to the audit of the brokerage operations if it 
performed the additional services for another branch 
of the business, because it would be participating with 
management in the development and the sale of a 
product to be marketed by the company. 


UNPAID PRIOR PROFESSIONAL FEES 


In ASR No. 126 it was indicated that if fees for audit 
and other professional services are owed to an 
accountant for an extended period of time and become 
material in relation to the fee expected to be charged 
for a current audit there may be a question concerning 
the accountant’s independence with regard to the 
current audit because the accountant may appear to 
have a direct interest in the results of operations of the 
client. It was also indicated that normally prior year 
audit fees should be paid before a current audit 
engagement is commenced in order for the accountant 
to be deemed independent with respect to the current 
audit. The prior year fees for all other professional 
services normally should be paid also for this 
determination to be made. 


When this problem exists in connection with the 
required audits of financial statements to be included 
in annual reports filed with the Commission that 
position has been modified somewhat. In general a 
question would not be raised in such situations if, at 
the time the current audit engagement is commenced, 
a firm commitment is made by the client to pay the 
prior year fee before the audit report is issued, or an 
arrangement is agreed upon for periodic payments to 
settle the delinquent fee and there is reasonable 
assurance that the current audit fee can be paid on a 
timely basis. Determinations on unpaid prior fee 
problems are illustrated in the following cases. 


24. When an accounting firm was engaged to perform 
an audit of the financial statements of a client to be 
included in the annual report to the Commission, the 
fee for the prior year audit remained unsettled. As a 
condition for accepting the current engagement the 





accounting firm specified that the prior fee must be 
paid in full prior to the issuance of the audit report. 
Conclusion: The accounting firm’s independence with 
respect to the current audit was not questioned 
because of the unpaid prior year fee at the start of the 
engagement, in view of the requirement for the fee to 
be paid as a condition for issuance of the audit report. 


25. An accounting firm had performed the 1973 
annual audit of the financial statements of a parent 
company, a partially-owned insurance subsidiary and 
certain wholly-owned subsidiaries. When the account- 
ing firm was engaged to perform the 1974 audit of the 
insurance subsidiary, the 1973 audit fees for the 
parent and the other subsidiaries had not been settled 
because those entities were experiencing financial 
difficulties. As a means of resolving the financial 
difficulties, the parent had agreed to a divestiture of 
its interest in the insurance subsidiary. The accounting 
firm requested an opinion regarding its independence 
with respect to the audit of the insurance subsidiary’s 
1974 financial statements to be filed with the 
Commission. Conclusion: The accounting firm’s 
independence was not questioned with respect to the 
1974 annual audit of the financial statements of the 
insurance subsidiary, inasmuch as no prior audit fees 
for that subsidiary were outstanding at time of the 
engagement, the subsidiary had a favorable profit 
record and is precluded from involvement in the 
financial difficulties of the parent by the state 
insurance regulatory authority, and the subsidiary 
would soon cease to be related to the parent and the 
other subsidiaries. 


26. When an accounting firm was auditing a 
company’s December 31, 1973 consolidated balance 
sheet to be included in a proxy statement to be used in 
soliciting stockholders’ consent to a Consolidated Plan 
of Arrangement under Chapter XI of the Bankruptcy 
Act, it was engaged to audit certain financial 
statements for an interim period ending July 31, 1974, 
which were also to be included in the proxy statement. 
The letter of engagement for the 1973 audit was 
signed by the Debtor in Possession and provided for 
compensation at normal hourly rates plus expenses in 
accordance with usual professional practice. Because 
of changes in the Rules of Bankruptcy Procedure, 
compensation for the 1974 interim period audit work 
would be determined by the court, giving due 
consideration to the nature, extent and value of the 
services rendered. An opinion was requested 
regarding whether the fact that the 1973 audit fees, 
which were material, were unpaid at the start of the 
1974 interim period audit would impair independence, 
and whether the compensation for the 1974 interim 
audit, determined as specified by the Rules of 
Bankruptcy Procedure, would be construed as a 
contingent fee and thus impair independence. 


Conclusion: Independence would not be deemed to be 
impaired in either of these circumstances, inasmuch as 
(1) the unpaid fees for the first audit would be 
outstanding a relatively short time at the start of the 
second audit and the Debtor in Possession and the 
court would be responsible for settling both audit fees; 
and (2) the compensation for the second audit 
determined by the court in accordance with the Rules 
of Bankruptcy Procedure would not be deemed a 
contingent fee. 


27. When an accounting firm was engaged to perform 
an audit of financial statements to be included in a 
client’s annual report to the Commission, a substantial 
portion of the prior year fees for audjt and other 
professional services was unpaid. The client gave the 
firm promissory notes which provided for full payment 
of the unpaid balance of the fee within one year in 
equal monthly installments, and two principal 
stockholders of the client gave oral assurance of 
payment if the client failed to pay the debt. 
Conclusion: The accounting firm’s independence with 
respect to the current audit was not questioned 
because a substantial portion of the prior year fees 
was unpaid at the beginning of the current 
engagement, inasmuch as the arrangement agreed 
upon for payments provides reasonable assurance that 
the unpaid balance will be paid in full in one year in 
equal monthly installments. 


28. When an accounting firm was engaged to perform 
an audit of financial statements to be included in a 
client’s annual report to the Commission, the prior 
year fees for the annual audit and other audit services 
had not been paid. The client agreed to pay two-thirds 
of the amount due before issuance of the current audit 
report and gave the firm a promissory note for the 
balance to be paid in ten equal weekly installments 
starting at the approximate date of the audit report. 
Conclusion: The accounting firm’s independence was 
not questioned with respect to the current audit, 
inasmuch as two-thirds of the prior year fee would be 
paid before the audit report was issued and there was 
reasonable assurance that the balance of the fee would 
be paid within three months thereafter. 


LITIGATION INVOLVING ACCOUNTANTS AND 
THEIR CLIENTS 


In recent years litigation involving accountants and 
their clients has increased and related problems 
involving questions of independence of accountants 
have also increased. These questions have been 
resolved on a case-by-case basis and in this process 


some general guidelines and interpretations have 
evolved which are applied in the consideration of 
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individual cases? The policy, general guidelines and 
interpretations followed by the Chief Accountant in 
making determinations in specific litigation situations 
and illustrations of their application are set forth 
below. 


When an adversary position between a client and its 
accountant with respect to the audit services rendered 
or to be rendered is created as a result of litigation the 
accountant cannot be considered impartial or capable 
of exercising objective judgments in the performance 
of the audit work and could not be deemed to meet the 
Commission’s requirements for independence. Other 
situations involving litigation or the possibility of 
litigation require careful consideration by the 
accountant to determine whether an adversary position 
is created which impairs his independence with 
respect to the audit work performed or to be 
performed. 


In general, litigation would impair independence 
whenever it might be expected to alter substantially 
the normal relationship between client and public 
accountant. Such a relationship must be characterized 
by complete candor and full communication between 
client and auditor regarding all aspects of the client’s 
business operations. In addition, the relationship must 
be marked by an absence of bias on the part of the 
auditor so that he may be in a position to exercise 
detached professional judgment on financial reporting 
decisions made by his client. 


When the management of a client commences or 
threatens to commence legal action against a public 
accountant, or the accountant commences litigation 
against the client, in connection with audit work 
performed in serving that client, it is presumed that 
the auditor and the client management are placed in 
an adversary situation in which normal audit 
communication will be affected by legal considerations 
cor behavoriai reactions related to the lawsuit. 
Accordingly, the existence or expressed threat of such 
litigation would adversely affect the independence of 
the accountant. 





Because of the increasing amount and complexity of 
the litigation claims and settlements, the Commission 
concluded that guidelines were needed regarding the 
effect of litigation on the independence of accountants 
with respect to the examination of financial statements 
filed or to be filed with the Commission by a registrant 


which is connected directly or indirectly to the 
litigation. Accordingly, the Commission issued a 
release (Release Nos. 33-5888, 34-14263, 35-20314, 
1C-10060), concurrently with this release, proposing an 
amendment to Rule 2-01 of Regulation S-X to provide 
such guidelines in the rule. 
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Even the likelihood of litigation may have such an 
effect if the auditor concludes that there is a strong 
probability that a suit will be brought. In such cases 
both parties may be taking actions primarily designed 
to protect their legal positions and which will prejudice 
effective communication between them. 


Where an auditor is sued by a stockholder acting 
individually or on behalf of a class of stockholders, the 
situation may be different. Such an action would not 
necessarily affect independence, if the relationship 
between the auditor and the officers and directors is 
not affected. All the circumstances must be examined, 
however, both with respect to the complaint and the 
answer made by the charged parties. If officers and 
directors are sued at the same time as the auditors, for 
example, and it becomes apparent that one such 
defendant is likely to assert that any alledged 
deficiencies were those of the auditor, the 
fundamentai relationship between auditor and client 
would be changed. Similarly, if an auditor defends 
himself in such a suit by asserting management deceit 
or fraud, the same result would ensue. 


Third party suits against public accountants must be 
similarly analyzed. In most cases, a suit by a third 
party would not alter fundamental relationships 
between auditor and client and hence would not have 
an unfavorable impact on independence. The facts 
alleged in complaints, however, and the responses to 
such allegations by all charged parties must be 
considered. 


Finally, independence could also be adversely affected 
by litigation in situations where management and 
auditor are bound so closely together that the 
appearance of independence might be impaired. For 
example, in one recent situation, management and 
auditors were charged with agreeing together to 
withhold certain information from stockholders and 
from the staff of the Commission. Under such 
circumstances, it is doubtful whether auditors could be 
considered independent since they have a com- 
monality of legal interest with the client. Similarly, in 
a case where conspiracy between auditor and client is 
charged, further inquiry would be needed into the 
problems of appearance. The naming of auditors and 
client as codefendants in a civil suit would not in and 
of itself have this effect, however. 


The staff has also been asked whether, once conditions 
giving rise to a lack of independence are eliminated, it 
is possible for the independent auditor to report on a 
client’s financial statements that cover a period during 
which litigation was taking place. While the facts of 
the particular circumstances must always govern, in 
general it appears that a report can be independently 
rendered for such a period as long as no audit field 
work was done while the circumstances which would 





have prejudiced independence existed. In addition, if 
an accountant was independent when his report was 
initially rendered, he may generally re-sign this report 
or consent to its use at a later date while his 
independence is impaired, as long as no post-audit 
work is performed during the period when he is not 
independent. The term ‘‘post-audit work,’’ in this 
context, does not include inquiries of subsequent 
auditors, reading of subsequent financial statements, 
or such procedures as may be necessary to assess the 
effect of subsequently discovered facts on the financial 
statements covered by the previously issued report. 


The following cases are illustrative of the problems in 
these situations. 


29. An accounting firm and its client were named as 
co-defendants in litigation by a third party which 
alleged that the audited financial statements of the 
client were incorrect and misleading. The accounting 
firm filed a cross-claim suit against the client. 
Conclusion: Inasmuch as a direct adversary 
relationship that would preclude complete candor 
between the accounting firm and its client was created 
by the filing of the cross-claim suit, the accounting 
firm would not be deemed independent with respect to 
audits of the client’s financial statements to be filed 
with the Commission while the suit is pending. 


30. After an accounting firm issued an audit report on 
the financial statements of a client, the client 
considered legal action against the firm, either directly 
or through subrogation of a claim to its bonding 
company, because the client believed that the firm 
should have detected a significant defalcation which 
had occurred. Conclusion: When there is litigation by 
a client pending against an auditor (or litigation is 
being considered) relating to the audit services 
performed by the auditor for the client, an adversary 
relationship is created which would impair the 
appearance of independence of the auditor with regard 
to any work performed while the litigation is pending 
or being considered, whether the claim is asserted 
directly by the client or by the bonding company. 


31. During the annual audit of the financial 
statements of a client, an accounting firm became 
aware that the Internal Revenue Service had 
disallowed substantial losses claimed in the tax 
returns of the Chairman of the Board and substantial 
shareholder of the client that had been prepared by 
the accounting firm. It was expected that substantial 
damages would be assessed against the Chairman. 
The accounting firm received assurance from the 
Chairman that, based on the facts known at the time, 
the accounting firm would not be named as a 
defendant in any litigation regarding the damages. 
Prior to completing the audit the firm requested an 
opinion regarding its independence in light of these 


circumstances. Conclusion: The firm’s independence 
was not deemed to be adversely affected with respect 
to the audit because no adversary relationship existed 
during the period of the audit, and the Chairman of 
the Board had given assurance that no claim against 
the accounting firm was contemplated at that time. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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APPENDIX 


Principal References Concerning the Practice 
of Accountants Before the Commission 


Opinions and Orders of the Commission 


Cornucopia Gold Mines, 1 S$.E.C. (1936) 

American Terminals and Transit Company, 1 S.E.C. 
701 (1936) 

National Boston Montana Mines Corporation, 2 S.E.C. 
226 (1937) 

Rickard Ramore Gold Mines, Ltd., 2 S.E.C. 377 (1937) 

Metropolitan Personal Loan Company, 2 S.E.C. 803 
(1937) 

Interstate Hosiery Mills, Inc., 4 S.E.C. 803 (1939) 

A. Hollander & Son, Inc., 8 S.E.C. 586 (1941) 

Abraham H. Puder and Puder and Puder, Securities 
Exchange Act of 1934 Release No. 3073 (1941) 

Southeastern Industrial Loan Company, 10 S.E.C. 617 
(1941) 

Kenneth N. Logan, 10 S.E.C. 982 (1942) (Accounting 
Series Release No. 28) 

Associated Gas and Electric Company, 11 S.E.C. 975 
(1942) 

C. Cecil Bryant, 15 S.E.C. 400 (1944) (Accounting 
Series Release No. 48) 

Red Bank Oil Company, 21 S.E.C. 695 (1946) 

Drayer-Hanson, Incorporated, 27 S.E.C. 838 (1948) 

Cristina Copper Mines, Inc., 33 S.E.C. 397 (1952) 

Coastal Finance Corporation, 37 S.E.C. 699 (1957) 

Sports Arenas (Delaware) Inc., 39 S.E.C. 463 (1959) 

American Finance Company, 40 S.E.C. 1043 (1962) 

Advanced Research Associates, Inc., 41 S.E.C. 579 
(1963) 

South Bay Industries, Inc., Securities Act of 1933 
Release No. 4702 (1964) 

Idaho Acceptance Corp., Securities Exchange Act of 
1934 Release No. 7383 (1964) 

Dixie Land and Timber Corporation, Securities Act of 
1933 Release No. 4841 (1966) [For details see initial 
decision of Hearings Examiner, Administrative 
Proceeding File No. 3-215.] 
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ACCOUNTING SERIES RELEASES : Nicholas J. Raftery [Misspelled in 
in release] 


No.2 (1937) Independence of accountants— 


: : Meyer Weiner 
Relationship to registrant 


Independence of accountants ex- 
amining a nonmaterial segment of 
an international business 


No. 19 (1940) McKesson & Robbins, Inc. 


No. 22 (1941) Independence of accountants— 

indemnification by registrant 

(1972) Independence of accountants— 
No. 28 (1942) Kenneth N. Logan, 10 S.E.C. 982 Guidelines and examples of situa- 
tions involving the independence of 

No. 47 (1944 Independence of certifying account- accountants 

ants—Summary of past releases of 

the Commission and a compilation ; (1972) Martin L. Sanchez 

of hitherto unpublished cases or in- 

quiries . 129 (1972) Barry L. Kessler 


(1944) C. Cecil Bryant, 15 S.E.C. 400 . 131 (1972) Robert Trivision 


(1945) Disposition of Rule Il(e) proceedings . 139 (1973) Ralph Duckworth 
against certifying accountant 
. 143 (1973) Robert Lynn Burroughs 
(1947) Williams and Kingsolver 
. 144 (1973) Laventhol Krekstein 
(1948) Drayer-Hanson, Incorporated, Horwath & Horwath 
27 S.E.C. 838 
. 153 (1974) Touche Ross & Co. 
(1949) Barrow, Wade, Guthrie & Co., Henry 
H. Dalton and Everett L. Mangam . 157 (1974) Arthur Andersen & Co. 


(1949) F.G. Masquelette & Co., and . 158 (1974) Adolph F. Spear 
J. E. Cassei 
(1952) Haskins & Sells and Andrew Stewart No. 160 (1974) Loux, Gose & Co., Galen Lloyd Gose 


(1954) Disposition of Rule Il(e) proceedings No. 161 (1974) Jerry A. McFarland 

against certifying accountant 

No. 167 (1974) Westheimer, Fine, Berger & Co. 

(1957) Touche, Niven, Bailey & Smart, et al. 

37 S.E.C. 629 No. 168 (1975) Benjamin Botwinick & Co. and Aivin 

|. Mindes 

(1958) Independence of certifying account- 

ants—Compilation of representative No. 170 (1975) Tubber T. Okuda 

rulings in cases involving the in- 

dependence of accountants No. 173 (1975) Peat, Marwick, Mitchell & Co. 


No. 82 (1959) Bollt and Shapiro 38 S.E.C. 815 No.173A(1977) (Amendment of No. 173) 
No. 88 (1961) Myron Swartz, 41 S.E.C. 53 No. 174 (1975) Harris, Kerr, Forster & Company 
No. 91 (1962) Arthur Levison and Levison and No. 176 (1975) Hertz, Herson & Company 
Company, 41 S.E.C. 150 

No. 179A(1975) Thomas R. Mathews (Superseded 
No. 92 (1962) Morton |. Myers, 41 S.E.C. 156 No. 179) 
No. 97 (1963) Harmon R. Stone No. 182 (1975) Charles H. Southerland 
No. 105 (1966) Homer E. Kerlin No. 186 (1975) Robert L. Ingis 
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- 187 (1975) 


. 191 (1976) 


. 192 (1976) 
.196 (1976) 
. 196A (1976) 
. 198 (1976) 
. 199 (1976) 
. 200 (1976) 
(1976) 
(1976) 
(1977) 
(1977) 
(1977) 
(1977) 


(1977) 


(1977) 
(1977) 
(1977) 
(1977) 
(1977) 
(1977) 
(1977) 
(1977) 
(1977) 


(1977) 


Bill D. Steele 


Rudolph, Palitz & Co. and 
Harvey B. Spiegel 


Archie S. Barnhill 
Seidnman & Seidman 
(Amendment of No. 196) 
Leigh A. Verly 

George E. Weaver 
Richard Sommer 

Paul D. Klinger 
Phillip Shelbv Merkatz 
E. Veon Scott 

Robert N. Campbell 
Joseph Scansaroli 
Bernard C. Zipern 


S. D. Leidesdorf & Co., 
Larson and Joseph Grendy 


Kenneth 


Eugene Testa and W. A. Stebbins 
Maurice Rosen 

Phillip J. Wolfson 

John W. Hosford 

Wilbert S. Fox 

C. Wayne Litchfield 

Ernest C. Newman 

Thomas Leger & Company 

Allen M. Lindenberg 


Laventhol & Horwath, Louis Gold- 
fine, Jeffrey Lipschutz, Jack E. Klein 


Changes in the Independent Rule 


Article 14, Rules and Regulations under the Securities 
Act of 1933, Federal Trade Commission, July 6, 1933 


Article 41, Rules, Regulations and Opinions under the 
Securities Act of 1933 as Amended, April 29, 1935 


Rule 650, General Rules and Regulations under the 
Securities Act of 1933, January 21, 1936 


Rule 2-01, Regulation S-X, Adopted February 21, 

1940, Accounting Series Release No. 12 

Amendments of Rule 2-01: 

Accounting Series Release No. 
November 7, 1942 

Accounting Series Release No. 
May 24, 1943 

Accounting Series Release No. 
December 20, 1950 

Accounting Series Release No. 
April 8, 1958 

Accounting Series Release No. 
June 23, 1972 


37, 
44, 
70, 


79, 





SECURITIES ACT OF 1933 
Release No. 5888/Dec. 13, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14263/Dec. 13, 1977 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20314/Dec. 13, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10060/Dec. 13, 1977 


COMMENT PERIOD EXPIRES January 31, 1978 


(File No. S7-733). 

QUALIFICATIONS OF ACCOUNTANTS 

AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rule. 

SUMMARY: The Commission is proposing to amend 


its rules pertaining to the independence of accountants 
in order to establish definitive guidelines regarding 





The Securities and Exchange Commission was estab- 
lished under the provisions of the Securities Exchange 
Act of 1934 and was authorized to continue in effect 
until modified all rules and regulations issued by the 
Federal Trade Commission under the Securities Act of 
1933. 
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the impact of situations involving litigation on the 
independence of public accountants with respect to 
their examination of financial statements filed or to be 
filed with the Commission. The need for these 
guidelines is indicated by an increase in recent years 
in the volume and complexity of litigation involving 
eccountants. The improved guidelines will aid 
accountants in assessing their status with respect to 
independence in these situations. 


DATE: Comments on or before January 31, 1978. 


ADDRESS: Comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. All comments will be available for public 
inspection (File No. S7-733). 


FOR FURTHER INFORMATION CONTACT: Robert 
R. Love (202-755-1773) or Edward R. Cheramy 
(202-376-8020), Office of the Chief Accountant, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion’s rules pertaining to the independence of 
accountants in regard to examinations of registrants’ 
financial statements filed with it are contained in Rule 
2-01 (Qualifications of accountants) of Regulation S-X 
{17 CFR Part 210]. Paragraph (b) of that rule deals 
specifically with the effects on an accountant’s 
independence of financial interests in, and employ- 
ment relationships with, a client. Paragraph (c) 
indicates that the Commission will give consideration 
to all relevant circumstances in making a 
determination with respect to the independence of an 
accountant in a particular situation. 


These determinations have been made on a case-by- 
case basis as questions arise. From time to time the 
Commission issues Accounting Series Releases 
containing interpretations and general guidelines 
developed under Rule 2-01 by the Chief Accountant in 
making determinations of independence, and ex- 
amples of their application in particular cases are 
provided. The principal releases of this type previously 
issued are Accounting Series Release Nos. 47 [11 FR 
10930], 81 [23 FR 9777], and 126 [37 FR 14294]. None 
of these releases contain interpretations or guidelines 
regarding the effect of litigation on the independence 
of accountants, because litigation involving ac- 
countants and their clients was relatively rare prior to 
1972 when Accounting Series Release No. 126 was 
issued. 


Since that time litigation involving accountants and 
their clients has increased and cases considered by 
the Chief Accountant involving questions of 
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independence of accountants in litigation situations 
have increased. Some general guidelines and 
interpretations have evolved that are being applied in 
the consideration of individual cases. The _ inter- 
pretations and guidelines, and examples of their 
application, are included in a general interpretative 
release (Accounting Series Release No. 234: issued 
concurrently with this release. As indicated in that 
release, circumstances and factors relating to 
situations involving litigation which affect determina- 
tions regarding independence vary widely in individual 
cases. However, the Commission has concluded, in the 
light of the increasing amount and complexity of the 
litigation claims and settlements, that rules should be 
developed, to the extent practicable. Such rules are 
herein proposed for public comment. 


PROPOSED AMENDMENTS 


Rule 2-01 would be amended to designate specific 
situations involving litigation which would adversely 
affect the independence of the public accountant 
involved in the litigation. These areas of litigation 
designated in the proposed rule include (1) litigation 
against a client by the accountant alleging fraud or 
deceit related to his audit work, (2) litigation or a 
threat of litigation against the accountant by a client 
alleging deficiencies in his audit work, and (3) 


litigation (or a threat of litigation by the client) 


between the accountant and the client (instituted by 
either party) which is unrelated to the audit work, 
unless the amount of the claim is not material in 
relation to the annual audit fee. In regard to all other 
situations where actual or threatened litigation 
involving the accountant is pending during the 
designated period, including situations where the 
accountant and the person or its affiliates or other 
related persons are or may be co-defendants, 
situations involving the accountant and former 
directors or officers of the person or its affiliates or 
other related persons, and situations involving a claim 
by a third party whose financial statements are also 
examined by the accountant relating to the audit work 
performed for the person or its affiliates or other 
related persons, the Commission will consider whether 
the particular circumstances of a situation may impair 
the independence of the accountant. 


A technical amendment, not related to the above, is 
proposed in paragraphs (b), (b)(2) and (c) of Rule 2-01 
and included in the new paragraph (b)(3) proposed in 
this release, to expand the list or group of parties 
related to the registrant or person cited to include 
“‘other related persons,’’ which term is defined in a 
new paragraph (d) under the rule as persons 
associated in an investor or investee relationship with 
the person where the equity method of accounting for 





the investment is appropriate. Such persons are 
considered in the same position as subsidiaries or 
other affiliates in current determinations on 
independence under the rule. 


COMMISSION ACTION: The Commission hereby 
proposes to amend §210.2-01 of 17 CFR Part 210 by 
revising paragraphs (b), (b)(2) and (c), and adding 
new paragraphs (b)(3) and (d), as included below. 


§210.2-01 Qualifications of accountants. 


22 6 @ 


(b) The Commission will not recognize any certified 
public accountant or public accountant as independent 
who is not in fact independent. For example, an 
accountant will be considered not independent with 
respect to any person or any of its parents, its 
subsidiaries, other affiliates, or other related persons; 


(1) in which, during the period of his professional 
engagement to examine the financial statements being 
reported on or at the date of his report, he or his firm 
or a member thereof had, or was committed to 
acquire, any direct financial interest or any material 
indirect financial interest; 


(2) with which, during the period of his professional 
engagement to examine the financial statements being 
reported on, at the date of his report or during the 
period covered by the financial statements, he or his 
firm or a member thereof was connected as a 
promoter, underwriter, voting trustee, director, 
officer, or employee, except that a firm will not be 
deemed not independent in regard to a particular 
person if a former officer or employee of such person 
is employed by the firm and such individual has 
completely dissociated himself from the person and its 
affiliates and other related persons and does not 
participate in auditing financial statements of the 
person or its affiliates or other related persons 
covering any period of his employment by the person; 
or 


(3) with respect to which, during “4e period of his 
professional engagement to examine the financial 
statements being reported on or at the date of his re- 
port, (i) there is pending litigation by the accountant 
alleging fraud or deceit in relation to the current or 
any prior audit work performed by the accountant; 
(ii) there is litigation, or a serious threat of litigation, 
pending by the person or its affiliates or other related 
persons against the accountant alleging deficiencies in 
the current or any prior audit work performed by the 
accountant; or (iii) there is litigation by: the account- 
ant, or actual or seriously threatened litigation against 
the accountant, pending which is not related to audit 


work performed by the accountant, unless the amount 
of the claim is not material to the accountant’s fee for 
the most recent completed annual audit or the 
estimated fee for the audit in progress. 


(c) in determining whether an accountant may in fact 
be not independent with respect to a particular person, 
the Commission will give appropriate consideration to 
all relevant circumstances, including evidence bearing 
on all relationships between the accountant and that 
person or any affiliate or other related person thereof, 
and will not confine itself to the relationships existing 
in connection with the filing of reports with the Com- 
mission. 


(d) For the purpose of this section the term 
‘*member’’ means all partners in the firm and all pro- 
fessional employees participating in the audit or 
located in an office of the firm participating in a 
significant portion of the audit, and the term ‘‘other 
related persons’’ means other persons associated in an 
investor or investee relationship with the person where 
the equity method of accounting for the investment is 
appropriate. 


These amendments are proposed to be adopted 
pursuant to authority in Sections 6, 7, 8, 10 and 19(a) 
[15 U.S.C. 77f, 77g, 77h, 77j, 77s] of the Securities Act 
of 1933; Sections 12, 13, 15(d), and 23(a) [15 U.S.C. 
781, 78m, 780, 78w] of the Securities Exchange Act of 
1934; Sections 5(b), 14, and 20(a) [15 U.S.C. 79e, 79n, 
79t] of the Public Utility Holding Company Act of 
1935; and Sections 8, 30, 31(c) and 38(a) [15 U.S.C. 
80a-8, 80a-29, 80a-30(c) and 80a-37(a)] of the Invest- 
ment Company Act of 1940. Pursuant to Section 
23(a)(2) of the Exchange Act the Commission has 
considered the impact of these proposals on competi- 
tion and is not aware, at this time, of any burden that 
such rule amendments, if adopted, would impose on 
competition. However, the Commission specifically 
invites comments as to the competitive impact of these 
proposals, if adopted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 5889/December 14, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14268/December 14, 1977 


EXAMINATION OF THE EFFECTS OF RULES AND 
REGULATIONS ON THE ABILITY OF SMALL 
BUSINESSES TO RAISE CAPITAL AND THE 
IMPACT ON SMALL BUSINESSES OF DISCLOSURE 
REQUIREMENTS UNDER THE SECURITIES ACTS 


The Securities and Exchange Commission today 
announced that it will hold public hearings concerning 
the effects of its rules and regulations on the ability of 
small businesses to raise capital and the impact on 
small businesses of the disclosure requirements 
promulgated under the Securities Act of 1933 (‘‘Sec- 
urities Act’’) [15 U.S.C. 77a et seq.] and the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’) [15 U.S.C. 
78a et seqg., as amended by Pub. L. 94-29 (June 4, 
1975)]. The hearings, which are tentatively scheduled 
to commence in March 1978, are for the purpose of 
giving the Commission the benefits of the views of 
interested members of the public with respect to these 
matters. At the conclusion of the hearings, the 
Commission will determine whether it is necessary or 
appropriate in the public interest or for the protection 
of investors to propose amendments to its rules and 
regulations or to recommend legislation to Congress. 


Hearings will be held at the Commission’s principal 
offices in Washington, D.C., and an undetermined 
number of its regionai offices. A release listing the 
locations, dates, and times for the hearings will be 
issued at a later date. A further release specifying 
issues to“be considered at the hearings and inviting 
oral and written statements will be published in early 
1978. At such time the Commission also will issue an 
order for hearings establishing the procedures to be 
followed. 


For further information contact Paul A. Belvin or John 
A. Granda, Office of Disclosure Policy and 
Proceedings, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 (202/ 
755-1750). 


All written communications should be submitted in tri- 
plicate to George A. Fitzsimmons, Secretary, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Such communications 
should refer to File No. S7-734, and will be available 
for public inspection at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14240/December 9, 1977 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 65/December 9, 1977 


Administrative Proceeding File No. 3-5208 
In the Matter of 

ROBERT BERKSON 

MAURICE RIND 

JAMES GALLENTINE 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (‘‘Exchange Act’’) 
and the Securities Investor Protection Act of 1970 
(‘‘SIPA’’) James Gallentine (‘‘Gallentine’’), a former 
employee of a formerly registered broker-dealer, has 
failed to file an answer to the Order for Proceedings in 
the time prescribed by Rule 7 of the Commission’s 
Rules of Practice and is therefore in default. 





‘In the Matter of Robert Berkson, et al., Admin. Proc. 
File No. 3-5208, 12 SEC Docket 238 (May 10, 1977), 
Securities Exchange Act Release No. 13481 (April 28, 
1977). See also 12 SEC Docket 1527 (August 30, 1977), 
Securities Exchange Act Release No. 13862 (August 16, 
1977). 


?Rule 7(c) of the Commission’s Rules of Practice 
provides that the allegations in the Order for Proceed- 
ings may be deemed to be true as to a defaulting 
respondent. 





On the basis of the Order for Proceedings, it is found 
that: 


A. During the period from on or about August 1, 
1970 to on or about March 25, 1971, Gallentine wilfully 
violated Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder, in that he, by use of the means of 
interstate commerce and of the mails, in connection 
with the purchase and sale of securities, including, but 
not limited to, the common stock of Leasepac Corpora- 
tion (‘‘Leasepac’’) and Robotguard Inc. (‘‘Robot- 
guard’’), the latter now known as Site-Pak Industries 
Corporation, directly and indirectly (i) employed 
devices, schemes and artifices to defraud, (ii) made 
untrue statements of material facts and omitted to 
state material facts necessary in order to make the 
statements made, in light of the circumstances under 
which they were made, not misleading, and (iii) 
engaged in acts, practices, and a course of business 
which operated as a fraud and deceit upon other 
persons. As part of the aforesaid conduct and activi- 
ties, Gallentine would and did: 


(a) sell and pledge for the account of a 
now defunct broker-dealer, Leasepac and 
Robotguard stock which belonged to 
customers of said broker-dealer and which 
was being held in trust for those customers 
in said broker-dealer, and use the proceeds 
of said sales and pledges for the benefit of 
said broker-dealer and himself, without 
obtaining authority from those custemers to 
do so and without informing these custo- 
mers that he was doing so; 


(b) forge, or direct others to forge, signa- 
tures of customers of the now defunct 
broker-dealer on stock transfer powers and 
deliver Leasepac and Roboetguard stock 
belonging to those customers, along with 
the forged stock transfer powers, to persons 
who purchased the stock from said broker- 
dealer; and 


(c) make false and misleading representa- 
tions to customers of the now defunct 
broker-dealer that the customers’ securities 
were being held in trust for them by said 
broker-dealer, when, in fact, as Gallentine 
then knew, the customers’ securities had 
been sold or pledged for the account of said 
broker-dealer. 


B. On April 26, 1976 Gallentine was convicted of a 
felony, upon his plea of guilty to one count of an 
indictment in the United States District Court for the 
Southern District of New York which: 


(a) involved the purchase and sale of 
securities; 


(b) arose out of the conduct of the busi- 
ness of a broker-dealer; and 


(c) involved the fraudulent conversion of 
funds and securities. [United States v. 
Robert Berkson, et al., 75 Crim. 608 
(S.D.N.Y.)]. 


In view of the foregoing, it is in the public interest to 
bar Gallentine from association with any broker or 
dealer. 


Accordingly, IT iS ORDERED that James Gallentine 
be, and hereby is, barred from being associated with 
any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice pro- 
vides that all amendments to moving papers, all 
answers, all motions or applications made in the 
course of a proceeding (unless made orally during a 
hearing), all proposed findings and conclusions, all 
petitions for review of any initial decision, and all 
briefs shall be filed with the Commission and shall be 
served upon all other parties to the proceeding, 
including the interested Division of the Commission. 


The attached FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS has been sent to the 
following parties and other persons entitled to notice: 


George A. Fitzsimmons, Secretary 
Securities and Exchange Commission 
500 North Capito! Street 
Washington, D.C. 20549 


Honorable Warren E. Blair 

Chief Administrative Law Judge 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.G. 20549 
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Honorable Irving Sommer 
Administrative Law Judge 

Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


Division of Enforcement 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


New York Regional Office 

Securities and Exchange Commission 
26 Federal Plaza 

New York, New York 10007 


James Gallentine 
3850 S.W. 196th Street 
Aloha, Oregon 


James Gallentine 
P.O. Box 421 
Kearney, New Jersey 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14241/December 9, 1977 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 66/December 9, 1977 


Administrative Proceeding File No. 3-5296 
In the Matter of 
ARTHUR BLASE CAPONEGRO 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’) and the 
Securities Investor Protection Act of 1970 (‘‘SIPA’’),' 
Arthur Blase Caponegro, an officer of a formerly regis- 
tered broker-dealer, has failed to file an answer to the 


Order for Proceedings in the time prescribed by Rule 7 
of the Commission’s Rules of Practice and is therefore 
in default. ? 


On the basis of the Order for Proceedings, it is found 
that: 


A. During the period from in or about June 1972 to in 
or about November 1972, Caponegro wilfully violated 
Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder in 
that he, by use of the means and instrumentalities of 
transportation or communication in interstate com- 
merce and the mails and the facilities of a national 
securities exchange, in offering, selling, purchasing 
and effecting transactions in securities, namely the 
common stock of American Home Products Corp. 
(‘‘AHP’’), directly and indirectly, employed devices, 
schemes, and artifices to defraud, obtained money and 
property by means of untrue statements of material 
facts and omissions to state material facts necessary in 
order to make the statements made, in the light of the 
circumstances under which they were made, not 
misleading, and engaged in transactions, acts, 
practices, and a course of business which would and did 
operate as a fraud and deceit upon purchasers and pro- 
spective purchasers of such security. As part of the 
aforesaid conduct and activities, Caponegro, among 
other things, would and did: 


(1) cause and assist in the creation of a 
fraudulent customer account at a broker- 
dealer formerly registered with the Commis- 
sion; 


(2) cause counterfeit or forged AHP 
common stock certificates to be delivered 
into the fraudulent customer account main- 
tained at said broker-dealer; 


(3) effect and cause others to effect pur- 
chases and sales of the counterfeit or forged 
AHP common stock certificates held in the 
fraudulent customer account maintained at 
said broker-dealer; and 


(4) fail to disclose to the purchasers and 
sellers of AHP common stock the fact that 
the AHP common stock being sold through 
said broker-dealer was counterfeit or forged. 





‘In the Matter of Arthur Blase Caponegro, Admin. 
Proc. File No. 3-5296, 13 SEC Docket 362 (November 2, 
1977), Securities Exchange Act Release No. 14050 
(October 14, 1977). 
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2Rule 7(a) of the Commission’s Rules of Practice pro- 
vides that the allegations in the Order for Proceedings 
may be deemed to be true as to a defaulting 
respondent. 





B. On November 22, 1976 Caponegro was convicted, 
upon his plea of guilty, to two counts of an indictment in 
the United States District Court for the Southern 
District of New York which: 


(1) involved the purchase and sale of a 
security; 


(2) involved a conspiracy in connection 
with the purchase and sale of a security; 


(3) arose out of the conduct of the business 
of a broker-dealer; and 


(4) involved the fraudulent conversion, lar- 
ceny, theft, forgery, and counterfeiting of a 
security. 


U.S. v. Axelrod, et al., 76 Crim. 603 (S.D.N.Y. 1976). 


C. Caponegro was an officer, beneficial owner, and 
controlling person of a registered broker-dealer on the 
date that a trustee was appointed for the liquidation of 
the broker-dealer pursuant to SIPA. 


In view of the foregoing, it is in the public interest to 
bar Caponegro from association with any broker or 
dealer. 


Accordingly, IT IS ORDERED that Arthur Blase 
Caponegro be, and hereby is, barred from being associ- 
ated with any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice provides 
that all amendments to moving papers, all answers, all 
motions or applications made in the course of a pro- 
ceeding (unless made orally during a hearing), all 
proposed findings and conclusions, all petitions for 
review of any initial decision, and all briefs shall be 
filed with the Commission and shall be served upon all 
other parties to the proceeding, including the 
interested Division of the Commission. 


The attached FINDINGS AND ORDER IMPOSED 
REMEDIAL SANCTIONS has been sent to the 
following parties and other persons entitled to notice: 


George A. Fitzsimmons, Secretary 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


Honorable Warren E. Blair 

Chief Administrative Law Judge 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


Honorable Jerome K. Soffer 
Administrative Law Judge 

Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


Division of Enforcement 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


New York Regional Office 

Securities and Exchange Commission 
26 Federal Plaza 

New York, New York 10007 


Arthur Blase Caponegro 
513 Winterborn Grove 
Cliffside, New Jersey 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14242/December 9, 1977 


FOCUS Reporting System; Requirements for Financial 
Reporting 


AGENCY: Securities and Exchange Commission. 


ACTION: Amendment to form. 

SUMMARY: This release revises and clarifies 
certain financial and operational reporting require- 
ments of the FOCUS reporting system and adopts a 
Schedule of Consolidation and Diversification,’ and a 





"This schedule as adopted is redesignated ‘‘Schedule 


Il.’’ It is, however, cited as Schedule IIA throughout 
this release. 
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facing page for the annual audited report. The release 
also includes guideline forms to assist registrants in the 
preparation of these reports. 


EFFECTIVE DATES: Schedule I!A: Fourth 
quarter of 1977; Parts |, li and IIA, the audit facing 
page and guideline forms: January 1, 1978. 


FOR FURTHER INFORMATION CONTACT: 
Nelson S. Kibler, Assistant Director, Division of 
Market Regulation, Securities and Exchange Commis- 
sion, Washington, D.C. 20549 (202) 755-1390. 


SUPPLEMENTARY INFORMATION: On May 10, 
1977, the Commission’s Release No. 34-13461 was 
published in the Federal Register (42 FR 23792) pro- 
posing to amend Parts |, Il and I1A of Form X-17A-5 (17 
CFR 249.617), the financial and operational combined 
uniform single (‘‘FOCUS’’) report under the Securities 
Exchange Act of 1934 (the ‘‘Act’’). The proposed 
amendments were intended to revise the Form to 
reflect amendments to the Commission’s financial 
responsibility rules and to clarify certain line items and 
instructions. The Commission also proposed a Schedule 
of Consolidation and Diversification, Schedule IIA; this 
schedule, like Schedules | and II! adopted earlier this 
year,2 would be filed on an annual basis. The Commis- 
sion also proposed a facing page for the annual audited 
report and guidelines for use in the preparation of 
reports on Form X-17A-5. All comments with respect to 
the proposed amendments were given careful consider- 
ation. 


introduction 


Effective January 1, 1976, the Commission adopted 
Form X-17A-5, the Financial and Operational 
Combined Uniform Single (‘‘FOCUS’’) Report.* Part | 
of Form X-17A-5, which is filed on a monthly basis by 
brokers and dealers which clear or carry customer 
accounts, consists of 26 categories of key indicators 
designed to provide a comprehensive yet concise report 
of a broker’s or dealer’s financial and operational condi- 
tion. It is structured to facilitate a trend analysis of 
these indicators over a calendar year period. Part II of 
Form X-17A-5 is a general purpose financial and 
operational report designed to obtain essential 
regulatory information on a quarterly basis from 
brokers and dealers who clear or carry customer 
accounts. Part IIA, an abbreviated version of Part Il, is 





2Securities Exchange Act Release No. 13462 (April 22, 
1977), 42 FR 23786 (May 10, 1977). 


3Securities Exchange Act Release No. 11935 (December 
17, 1975), 40 FR 59076 (December 30, 1975). 
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filed on a quarterly basis by brokers and dealers which 
neither clear transactions nor carry customer accounts. 


In the adopting release, the Commission stated its in- 
tention to periodically review the FOCUS Report ‘‘. . . 
in order to continue modifying and updating the finan- 
cial and operational reporting systems to keep pace 
with the changing securities industry.’’* Based on 
public comment letters, the recommendation of an 
advisory committee composed of regulators, and the 
Commission’s experience of date, on May 10, 1977 the 
Commission proposed certain substantive and technical 
modifications to Form X-17A-5 as well as Schedule IIA, 
a facing page for the annual audit report, and guideline 
forms.5 


Amendments to Part | of Form X-17A-5 © 


No adverse comments having been received, the pro- 
posed amendments to Part | of Form X-17A-5 are 
adopted as proposed and are described below in 
sequence. In addition to the amended individual line 
items and instructions,’ the language of a number of 
line items and instructions has been clarified. 


1. Equity Markets [Item 2]: 


The instructions concerning the average number of 
markets made in equity securities have been clarified 
by including a specific reference to § 240.15c3-1(a)(4) 
which deals with certain additional capital require- 
ments of market makers. 


2. Aged Fails [Item 4] 


The instruction has been amended to require the 
entering of ledger balances of fails to receive and fails 
to deliver aged eleven business days or more following 
settlement date (twenty-one business days or more 
following settlement date for municipal securities). The 





4\d. at 6. 


* Securities Exchange Act Release No. 13461 (April 22, 
1977), 42 FR 23792 (May 10, 1977). 


5The text of amended Part | is attached hereto as 
Appendix A. 


7Four blank lines have been added at the end of the 
form for the reporting of special information requested 
by the Commission or the designated examining 
authority. 





time periods are revised in accordance with amended § 
240.15¢3-1 (c)(2)(ix).® 


3. 15c3-3 Reserve [Item 7] 


Item 7(c) has been amended to require the entry of the 
date on which a deposit was made if such deposit was 
required to be made pursuant to § 240.15c3-3(e). 


4. Total Equity Subordination [Item 16] 


A new item has been added to require the entry of the 
total amount of approved subordination agreements 
which are outstanding at the report date and which are 
considered part of net capital pursuant to § 
240.15c3-1 (c) (2) (ii). 


5. Unconsolidated Income/ Expense [Item 17] 


This item combines the items presently appearing 
under the captions ‘‘Unconsolidated Income/ Expense’’ 
(Item 16) and ‘‘Trading and Investment Account Gains 
(or Losses)’’ (Item 17). 


6. Deductions/Charges to Capital [Item 21] 
Operational charges and potential charges to capital, 


which are presently designated Items 25(a) and (b), 
have been redesignated Items 21 (a) and (b). 


7. Total Haircuts [item 22] 


This requirement, which is presently designated Item 
21, has been redesignated 22. 


8. Al/Reserve Formula Debits [Item 24] 


Items 22(a) and (b) have been redesignated Items 24(a) 
and (b). 


9. Minimum Capital Requirement [Item 25] 


Item 2(c), requiring the entry of the dollar amount of 
the highest minimum net capital requirement to which 
the firm is subject, has been redesignated Item 25(a). 


A new Item 25(b) has been added to require the entry of 
the amount of minimum net capital required to support 
aggregate indebtedness or aggregate debit items (as 
appropriate), if such amount is greater than the 
minimum capital requirement reported in Item 25(a). 





8Securities Exchange Act Release No. 12482 (May 26, 
1976), 41 FR 24114 (June 15, 1976). 


10. Ratio and Excess Net Capital [Item 26] 


Item 24(a), requiring the entry of the ratio of aggregate 
indebtedness to net capital, has been redesignated 
Item 26(a). A new line item, Item 26(b), has been added 
to require the entry of the ratio of net capital to 
aggregate debit items when the alternative method is 
used. Items 24(b)(1) and (2), requiring the entry of the 
amount of excess net capital, have been redesignated 
Items 26(c) and (d). A new item, Item 26(e), requires 
recordation of the ratio of certain options deductions to 
net capital. 


11. Scheduled Capital Withdrawals Within 6 Months 
[Item 27] 


Item 25(c) has been redesignated Item 27. 


Amendments to Part Il of Form X-17A-5 ° 


No adverse comments having been received, the pro- 
posed amendments to Part I! of Form X-17A-5 are 
adopted as proposed and are described in sequence. In 
addition to the amendments of particular statements 
and schedules, the facing page of Part Il has been 
revised to require an indication of the purpose for which 
the report is being filed. 1° 


1. Computation of New Capital [Pages 5 and 6 of Part 
11] 


A new subcategory G has been added under Item 6 for 
entry of option deductions and/or charges computed 
pursuant to § 240.15c3-1. A new subcategory H has also 
been added under Item 6 for entry of the total amount 
of deductions and/or charges entered under that item. 


Several items have been added to the net capital section 
in order to provide readily-accessible information in key 
categories. New Item 21 requires notation of the per- 
centage of aggregate indebtedness to net capital after 
anticipated capital withdrawal. For brokers and dealers 
computing capital under the alternative method (17 
CFR 240.15c3-1(f)), new Item 26 requires a ratio of the 
percentage of net capital to aggregate debits. New Line 
27 prescribes a ratio of the percentage of net capital 
after anticipated withdrawals to aggregate debits. 





2The text of proposed amended Part II is attached 
hereto as Appendix B. 


'OThe broker or dealer specifies whether the report is 
filed pursuant to Rule 17a-5(a), Rule 17a-5(b), Rule 
17a-11, at the special request of the designated 
examining authority, or for other specific reasons. 
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A new Part C, captioned ‘‘Other Ratios,’’ has been 
added. This section contains present Form 21 (rede- 
signated Item 29), specifying the percentage of debt to 
debt-equity total computed in accordance with § 
240.15c3-1(d), and a new Item 30, requiring the ratio of 
certain options deductions to net capital. 


2. Computation for Determination of Reserve Re- 
quirements for Broker-Dealers Under Rule 15c3-3 
[page 8 or Part II] 


An additional line has been placed under the caption 
“*Credit Balances’’ to permit the entry and description 
of credits other than those specifically described. Item 
24 (amount held on deposit in ‘‘Reserve Bank 
Account(s)’’) and Item 25 (New Amount in Reserve 
Bank Account(s) after adding deposit or subtracting 
withdrawal) has been amended to include the dollar 
value of qualified securities. 


3. Information for Possession of Control Require- 
ments Under Rule 15c3-3 [page 9 of Part I1] 


As the result of the adoption of Note D to Item 2 of this 
sub-schedule, brokers and dealers filing Part II are re- 
quired to answer Item 2 only on the report filed pur- 
suant to Rule 17a-5(d). Item 2 requires the entry of the 
market value and number of items of customers’ fully 
paid and excess margin securities for which instruc- 
tions to reduce to possession or control had not been 
issued as of the report date. This information must be 
included as part of the annual audited report, which is 
due within 60 calendar days after the date of the un- 
audited quarterly report on Part II, and is not required 
to be filed with the unaudited quarterly report due 
within 17 business days after the close of the calendar 
quarter. 


Item 3 of the subschedule adopted herein requires the 
broker or dealer to make a representation, on a 
quarterly basis, that the system and procedures imple- 
mented in order to comply with the possession or 
control requirements of § 240.15c3-3 '' have been tested 
and are functioning in a manner adequate to fulfill such 
requirements. 





Pursuant to §240.15c3-3(d)(4), every broker or dealer 
subject to §240.15c3-3 with respect to physical posses- 
sion or control of fully paid or excess margin securities 
is required to prepare and maintain a current and 
detailed description of the procedures which it uses to 
comply with those requirements. Securities Exchange 
Act Release No. 13462 (April 22, 1977), 42 FR 23786 
(May 10, 1977). 
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4. Ownership Equity and Subordinated Liabilities 
Maturing or Proposed to be Withdrawn Within the 
Next Six Months [page 10 of Part II] '2 


The instruction which appears on this schedule has 
been revised to require that the broker or dealer report 
the existence of liabilities secured by fixed assets on 
which the lender could call for payment on demand or 
in less than six months. 


5. Ownership Equity and Subordinated Liabilities 
Maturing or Proposed to be Withdrawn Within the 
Next Six Months/ Recap [page 12 of Part II] 


The caption of Item 3 has been changed from 
“‘Accruals’’ to ‘‘Other Anticipated Withdrawals,’’ and 
Subcategories 3(B) (‘‘Partners’ Drawing Accounts’’), 
3(C) (‘‘Taxes’’), and 3(D) (‘‘Interest on Capital’’) have 
been deleted. 


6. Financial and Operational Data [page 12 of Part II] 


Item 15 (‘‘failed to deliver’’) and Item 16 (‘‘failed to 
receive’) have been amended to require reporting of 
fails to deliver or receive aged 11 business days or more 
after settlement rather than 15 (aged 21 or more days 
for municipal securities). These revisions have been 
made to reflect the provisions of amended § 
240.15c3-1 (c)(2) (ix). 13 


Amendments to Part IIA of Form X-17A-5 '4 


No adverse comments having been received, the pro- 
posed amendments to Part IIA of Form X-17A-5 are 
adopted and discussed in sequence below. In addition 
to the amendments to particular statements and 
schedules, the facing page has been revised to require 
an indication of the purpose for which the report is 
being filed. ‘5 


1. Computation of Net Capital [page 3 of Part IIA] 


The Commission proposed that a new subcategory E be 
added under Item 6 to record certain option deductions 





'2Two additional lines have been provided to permit the 
reporting of any additional data. 


13Securities Exchange Act Release No. 12482 (May 26, 
1976), 41 FR 24114 (June 15, 1976). 


14The text of amended Part IIA is attached hereto as 
Appendix C. 


'SSee n. supra. 





and/or charges pursuant to § 240.15c3-1. After 
reviewing the comments addressed to this issue as well 
as the current reporting requirements under Part IIA of 
Form X-17A-5, the Commission has withdrawn this 
proposal. 


2. Ownership Equity and Subordinated Liabilities 
Maturing or Proposed to be Withdrawn Within the 
Next Six Months [page 7 of Part IIA] 


The instruction which appears on this schedule has 
been revised to require that the broker or dealer report 
the existence of liabilities secured by fixed assets on 
which the lender could call for payment on demand or 
in less than six months. 


Consolidation and Diversification Schedule '6 


No adverse comments having been received, proposed 
Schedule IIA of Form X-17A-5 the ‘‘Consolidation and 
Diversification Schedule,’ has been adopted and 
redesignated ‘‘Schedule I1.’’'” 


Schedule I! requires a listing of annual revenue and 
expense items, net income and certain balance sheet 
items on both a consolidated and unconsolidated basis. 


Pursuant to amended § 240.17a-10(a)(2),'® every 
registered broker and dealer which is subject to the re- 
porting requirements of paragraph (a) of §240.17a-5 is 
required to file Schedule I! as well as Schedule | with its 
fourth quarter report on Part II or IIA within seventeen 
(17) business days of the end of the fourth calendar 
quarter. 19 


Facing Page for Annual Audited Report 2° 


The Commission proposed the facing page for the 
annual report based on its experience that the pro- 





‘6Attached hereto as Appendix F. 


17The Commission proposed Schedule IIA after recon- 
sideration of Schedule II, ‘‘Schedule of Review of all 
Subsidiaries and Partly-Reviewed Affiliates’’ origin- 
ally proposed in Release No. 13100, 42 FR 782 (January 
4, 1977). 


18Securities Exchange Act Release No. 13462 (April 22, 
1977), 42 FR 23786 (May 10, 1977). 


19Section 240.17a-10. Securities Exchange Act Release 
No. 13462 (April 22, 1977), 42 FR 23786 (May 10, 1977). 


20The text of the Annual Audited Report Facing Page is 
attached hereto as Appendix E. 


cessing of the annual report would be greatly facilitated 
if the indentification information were submitted in a 
consistent format. The proposed facing page requires 
basic identification information, including the name 
and name and address of the broker or dealer and its 
accountant, the oath or affirmation, and the itemization 
of materials included in the report. No adverse 
comments on the proposed facing page were received; 
therefore, the Commission has determined to adopt it 
with certain technical modifications discussed below. 


Section 240.17a-5(e)(3) specifies, in pertinent part, that 
all of the statements filed pursuant to paragraph (d) 
shall be public. However, if the Statement of Financial 
Condition is bound separately from the balance of the 
audited financial statements, the balance shall be 
deemed confidential. One commentator suggested that 
the facing page contain guidelines as to the filing of 
confidential reports. While it is not practicable to pro- 
vide detailed information in this regard on what is pri- 
marily a uniform identification sheet, the Commission 
concurs that reference to the provision made for confi- 
dentiality of the segments of the report is appropriate. 
Accordingly, it has included in the facing page a note 
referring the broker or dealer to § 240.17a-5(e)(3) which 
establishes conditions for confidentiality of certain 
portions of the report. 


In this same context, the Commission has observed that 
many brokers and dealers appear to be unaware that, if 
they claim an exemption from the requirement of 
paragraph (d) of section 240.17a-5 that the annual 
report be covered by the opinion of an independent 
public accountant, they are required, pursuant to para- 
graph (e)(2) of § 240.17a-5, to include with their 
unaudited report a statement of the facts and circum- 
stances relied on as the basis for the exemption. The 
Commission has included a note on the Facing Page in 
order to clarify this requirement. 


Supplemental Forms and Guidelines 


The supplemental forms which are adopted herein?! in- 
dicate the type of information and the format for its 
reporting required pursuant to the exception reporting 
provision, § 240.17a-5(a)(2)(iv). The adoption of these 
schedules, however, does not limit the authority of the 





2'1The supplemental forms, designated FOCUS Forms 
1-27, are attached as Appendix D. The self-regulatory 
organizations may adopt instructions to the FOCUS 
Forms indicating the circumstances under which they 
are likely to be required by amending their plans filed 
pursuant to (a)(4) of Rule 17a-5. 
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Commission or the designated examining authority to 
require data other than that contained therein nor does 
it require self-regulators to use these forms when they 
request such information. 


As proposed, the instructions to these forms appear to 
require that a broker or dealer exceeding the para- 
meters set forth would be required to file a particular 
form without written notice by the designated examin- 
ing authority. Since self-regulators may wish to 
establish varying requirements, these instructions have 
not been adopted and are withdrawn. Any self- 
regulator wishing to prescribe parameters for filing of 
these forms by its designated members without written 
notice should propose them as an amendment io its 
plan filed pursuant to § 17a-5(a)(iv). The adopted 
forms22may also be utilized as guidelines to assist 
broker-dealers in the preparation of quarterly reports 
on Part II or Part IIA of Form X-17A-5. 


Amendments to Schedule [2° of Form X-17A-5 


In light of comments received in response to the Com- 
mission’s continuing request for suggestions in refining 





22Forms: 1. Cash segregated in compliance with 
Federal and other regulations; 2. Aged securities 
failed to deliver; 3. Receivables from customers; 4. 
Receivables from non-customers; 5. Additional capital 
charges on customers’ and non-customers’ accounts; 6. 
Regulated commodity accounts liquidating to an equity; 
7. Future commodities contracts and spot (cash) com- 
modities-proprietary accounts; 8. Undue concentration 
based on 240.15c3-1. 9. Securities owned and other 
investments—not readily marketable; 10. Other assets 
—miscellaneous; 11. Payable to customers; 12. Pay- 
able to non-customers; 13. Accounts payable and 
accrued liabilities and expenses; 14. Secured Demand 
Notes—capital deficiency charge; 15. Statement of 
changes in Stockholders Equity or Partners’ or Sole 
Proprietors’ Capital (Unconsolidated); 16. Com- 
putation of Net Capital—other deductions and/or 
charges; 17. Compliance with requirements of section 
240.15c3-3; 18. Contingencies; 19. Money difference 
accounts; 20. Security suspense accounts; 21. Security 
suspense accounts—details; 22. Security difference 
accounts—details; 23. Account differences with corres- 
pondents and similar items; 24. Bank account reconcil- 
iations—unidentified items; 25. Maximum haircuts 
on underwriting commitments during the period; 26. 
Insurance claims receivable—cash and securities; and 
27. Litigation. 


23S$chedule | must be filed as a supplemental report to 
Parts Il and IIA of Form X-17A-5 for the fourth calendar 
quarter of 1977 by every registered broker or dealer 
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the FOCUS reporting system and, in particular, in 
response to the amendments to Form X-17A-5 proposed 
in Securities Exchange Act Release No. 13461, the 
Commission has determined to include in Schedule | 
two additional questions. 


The Commission’s confirmation rule, Rule 10b-10 (17 
CFR 240.19b-10) (‘‘§ 10b-10) will become effective on 
April 1, 1978.24 Paragraph (b) of that section permits a 
broker or dealer to send certain statements to custo- 
mers on a quarterly basis rather than daily or immedi- 
ately. In order to monitor the use of that provision, the 
following question has been added as Item 22 to 
Schedule |: 


Does your firm send quarterly statements to 
customers pursuant to Rule 10b-10(b) in lieu 
of daily or immediate confirmations? (enter 
applicable code: 1=Yes; 2=No.)* 


“Required in any schedule | filed for calendar year 1978 
and following. 


Section 31 of the Act requires that every registered 
broker and dealer pay to the Commission on or before 
March 15 of each calendar year a fee in an amount 
equal to one three-hundredths of one per cent of the 
aggregate dollar amount of the sales of securities 
registered on a national securities exchange (other than 
bonds, debentures, and other evidences of indebted- 
ness) transacted by such broker or dealer otherwise 
than on a national securities exchange during each 
preceding calendar year. 25 





even those who are not required to file reports under 
paragraph (a) of § 240.17a-5. Certain broker-dealers 
may not be required to file monthly or quarterly reports 
with either the Commission or its designated examining 
authority. However, any broker or dealer not required 
to file monthly or quarterly reports with the 
Commission by virture of the terms of a plan filed by a 
self-regulatory organization pursuant to paragraph 
(a)(iv) of § 240.17a-5 and approved by the Commission 
is nevertheless required to submit to the Commission, 
no later than 17 business days after the end of the 
calendar year, an annual report consisting of the Facing 
Page, balance sheet, and revenue and expense state- 
ment of part I[A and Schedule | of Form X-17A-5. See § 
240.17a-10 and instructions to Schedule |. 


24Securities Exchange Act Release No. 13508 (May 5, 
1977), 42 FR 25318 (May 17, 1977). 


25No payment of a fee is required, however, for any 
calendar year in which the fee would be less than one 
hundred dollars. 





For calendar year 1976, the Commission obtained this 
information through the use of a separate schedule, 
Schedule T, which was appended to Form X-17A-10 (§ 
249.618). In Securities Exchange Act Release No. 
13462, Form X-17A-10 was integrated into Form 
X-17A-5 by virtue of certain amendments to the Form 
and Schedules | and II. In order to avoid the necessity 
for brokers and dealers to file this information with the 
Commission in a separate report, the following 
question and related instruction are included in 
Schedule | of Form X-17A-5:"° 


Aggregate Dollar Amount of Non-Exempted 
OTC Sales of Exchange-Listed Securities 
Done by Respondent During the Reporting 
Period ; 





This figure is used to compute fees payable to the Com- 
mission under Section 31 of the Securities Exchange 
Act of 1934 (15 U.S.C. § 78ec) for over-the-counter 
(‘‘OTC’’) sales of exchange listed securities. The 
Commission has exempted some OTC sales of 
exchange-listed securities for Section 31 transaction 
fees and Securities Exchange Commission Rule 31-1 [17 
CFR § 240.31-1] should be consulted in developing the 
figure to be reported in item 23 of Schedule |. The 
Commission will bill each respondent, on or before 
March 15 of each year, for any transaction fees payable 
pursuant to section 31 of the 1934 Act for OTC sales 
occuring during the preceding calendar year. 


Effective Dates 


Schedule I! is adopted effective for the fourth calendar 
quarter of 1977 in order to establish a data base for 
calendar year 1977 that is complete and consistent with 
that compiled for calendar year 1976. All registered 
brokers and dealers required to file reports under para- 
graph (a) of section 240.17a-5 are required to file, with 
the report on Part II or IIA for the fourth calendar 
quarter of 1977, supplemental Schedules | and 11.2’ 
These schedules must be filed with Parts I! or I1A with- 
in 17 business days of the end of the fourth calendar 
quarter 28 





6 See Exhibit C. 


27These schedules were adopted by the Commission in 
Securities Exchange Act Release No. 13462 (April 22, 
1977), 42 FR 23786 (May 10, 1977). 


28See § 240.17a-10. Schedule III, filed by brokers and 
dealers who have filed within sixty calendar days of the 
end of the calendar year. See Instructions to Schedule 
Wl. See § 240.17a-10. 


The self-regulatory organizations will distribute these 
schedules to their members according to their normal 
procedures. In the event a broker or dealer beiongs to 
more than one self-regulatory organization, the self- 
regulator designated to inspect that member for 
compliance with financial responsibility ruies pursuant 
to section 9(c) of the Securities Investor Protection Act 
of 1970, 15 U.S.C. 78aaa et seq., and Rule 17d-1 (17 
CFR 240.17d-1) will distribute the schedules to its 
designees according to its established program. The 
Commission will mail the schedules to SECO brokers 
and dealers.”° 


The amendments to Parts |, I! and jiA as well as the 
audited facing page and the guideline forms will 
become effective on january 1, 1978 and must be used 
in any filing made as of that date or any date subse- 
quent thereto. 


Statutory Basis and Competitive Considerations 


The amendments to 17 CFR § 249.617 are effected pur- 
suant to sections 15, 17 and 23 of the Securities 
Exchange Act of 1934, 15 U.S.C. §§ 780, 78q and 78w. 


Because of the importance of the modifications to 
Schedule | for both regulatory and statistical purposes 
and in order for this information to be prepared and 
submitted to the self-regulatory organizations and the 
Commission in reports filed on Form X-17A-5 for 
calendar year 1977, it is essential that these amend- 
ments be adopted effective for the fourth calendar 
quarter of 1977. Since these revisions do not substan- 
tially alter Schedule | or the reporting requirements for 
brokers and dealers and in light of the fact that the 
public interest and the protection of investors require 
that effective surveillance and reporting systems be in 
place for this period, the Commission finds for good 
cause in accordance with the Administrative Procedure 
Act [5 U.S.C. 553(b)(3)(A) and (B)] that notice and 
public procedure are unnecessary as a prerequisite to 
the adoption of these previously unpublished portions 
of Schedule |. 


The Commission has determined that the amendments 
to Form X-17A-5 (17 CFR 249.617) impose no burden on 





2°Note, however, that the Commission will not, on a 
regular basis, mail Parts |, Il, and IIA or related 
schedules and forms to SECO brokers and dealers. 
SECO brokers and dealers may obtain forms as needed 
by writing the Publications Unit of the Securities and 
Exchange Commission at 500 North Capito! Street, 
Washington, D.C. 20549. 
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competition not necessary or appropriate in furtherance 
of the purposes of the Act. 


Accordingly, Part 249 of Chapter I! of Title 17 of the 
Code of Federal Regulations is hereby amended: 


§249.617 Form X-17A-5, Information required of 
certain brokers and dealers pursuant to §17 of the 
Securities Exchange Act of 1934 and §240.17a-5, 
§240.17a-10, §240,17a-11 and §240.17a-20 of this 
chapter. 


[Amended] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14243/December 9, 1977 


Orders have been issued granting the applications of 
the American Stock Exchange, Inc. to strike from 
listing and registration the common stock of the 
following companies: Transogram, Inc., $1.00 par 
value; and Computer Instruments Corporation, $.25 par 
value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14244/December 9, 1977 


Orders have been issued granting the applications of 
the New York Stock Exchange, Inc. to strike from 
listing and registration the specified securities of the 


following companies: Apeco Corporation, common 
stock, $.50 par value; Lehigh Portland Cement 
Company, common stock, $15.00 par value; and C.1. 


Mortgage Group, shares of beneficial interest, $1.00 
par value. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14245/December 9, 1977 


The Securities and Exchange Commission has issued a 
notice giving interested persons until December 27, 
1977 to request a hearing on a application by Hygrade 
Food Products Corporation (the ‘‘Applicant’’) a wholly- 
owned subsidiary of Hanson Industries Inc., pursuant 
to Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting the Applicant from the 
reporting requirements of Section 15(d) of that Act. 


The Applicant was merged with a wholly-owned subsi- 
diary of Hanson on March 9, 1977. As a result of the 
merger all of the Applicant’s issued and outstanding 
shares of common stock are owned Ly Hanson. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14246/December 12, 1977 


Administrative Proceeding File No. 3-5018 
In the Matter of 


CHARLES C. CARLSON 
1816 N. Clark Street 
Chicago, Illinois 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 

Grounds for Remedial Sanctions 
Sale of Unregistered Securities 


Failure to Obtain Commission Approval Prior to Associ- 
ation with Broker-Dealer in Violation of Outstanding 
Order of Suspension. 


Where salesman sold naked options on commodity 
futures for firm which represented that it would pool 
customers’ payments in order tc take appropriate 
market positions to insure the profitability of 
cusotmers’ options, held, options were securities, as 
defined in Securities Act of 1933, and because they had 
not been registered under that Act, respondent willfully 
violated the registration provisions of the Act. 


Where salesman had been suspended from association 
with any broker or dealer for nine months and 
permitted thereafter to become so associated in a non- 





supervisory capacity, only upon an appropriate showing 
of adequate supervision, held, by failing to obtain 
consent to association prior to employment salesman 
willfully violated Section 15(b)(6) of Securities 
Exchange Act of 1934. 


Where salesman sold unregistered securities, and 
failed to obtain prior approval for non-supervisory posi- 
tion with broker-dealer as required by outstanding 
order of suspension, held, in the public interest to 
impose censure, since salesman was already required 
to obtain prior approval for any new association with a 
broker-dealer, because the question as to whether the 
options he sold were securities was unresolved, 
because he had acted on advice of cousel, and because 
his erroneous belief that prior approval of his second 
employment was unnecessary was not unreasonable. 


Sanctions 


Suspension Coupled with Proviso Requiring Showing of 
Adequate Supervision 


Where order suspending a person from association with 
any broker-dealer for a specified period also provides 
that, at the expiration of that period, such person may 
become so associated in a non-supervisory capacity, 
upon an appropriate showing of adequate supervision, 
held, prior consent of the Commission is required for 
each and every new association with a broker-dealer, 
whether it be with a different firm or in a different 
capacity with the same firm. 


Statutory Coverage—Securities Act of 1933 


Jurisdiction 


Commodity Futures Options 


This Commission has jurisdiction over sales of 
securities related to options on commodity futures 
which occurred prior to the effective date of the 
Commodity Futures Trading Commission Act of 1974, 
and sales of such securities without registration under 
the Securities Act of 1933 violated Section 5 of that Act. 


APPEARANCES: 
Charles C. Carlson, Pro se. 
William M. Hegan and James L. Sanders, of the 


Chicago Regional Office of the Commission, for the 
Division of Enforcement. 


1. INTRODUCTION 


Our Division of Enforcement appeals an adminsitrative 
law Judge’s findings that the options on commodity 
futures that Charles C. Carlson sold were not securi- 
ties;’ that even if they were securities, our jurisdiction 
over them has been preempted by the Commodity 
Fututes Trading Commission under the Act creating 
that Commission; ? and that Carlson’s employment as a 
salesman for a registered broker-dealer did not require 
our prior consent. 


We consider each of the aforementioned findings 
erroneous. But we see no need to impose a harsher 
sanction than the censure that the administrative law 
judge found appropriate. Our reasons for our views are 
Stated below. 


ll. SALE OF UNREGISTERED SECURITIES 


From February to May of 1974, Carlson was a salesman 
for Thomas J. Norton Co., Inc. Norton sold options on 
futures contracts in seven different commodities. These 
contracts purported to give buyers the right (‘‘option’’) 
either to buy (a ‘‘call’’) or sell (a ‘‘put’’), or both (a 
“‘straddle’’ or ‘‘double option’’), a commodity futures 
contract within a specified period of time at a set price 
(the ‘‘striking price’’). Norton, the seller of the option, 
collected a ‘‘premium’’ from each buyer. Investors 
measured their profit by the upward or downward 
movement of the market price of the futures contract 
underlying the option. 


During the short time it was in business,4 Norton sold 
about 627 options to some 350 customers, who paid it 
more than $1.2 million in premiums. Carlson sold 8 
options to 3 customers. His sales involved a total of 
$16,575 in premiums. 





"Carlson was alleged to have sold unregistered securi- 
ties in willful violation of sections 5(a) and 5(c) of the 
Securities Act. 


?Commodity Futures Trading Commission Act of 1974, 
Pub. L. 94-463, 88 Stat. 1389, 7 U.S.C. § 1, et. seq. 


3 Carlson was alleged to have willfully violated Section 
15(b)(6) of the Exchange Act, because he failed to 
comply with the terms of an outstanding order of sus- 
pension prior to obtaining employment with a broker- 
dealer. 


4 From February to October of 1974. 
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The options that Norton sold were usually not covered 
by futures contracis it already held.5 Appended to 
Norton’s new account forms, which were shown to and 
signed by its customers, was a ‘‘Statement of Policy.’’ 
This told the customer that: 


a. Norton would deposit the premium that he paid it 
in a segregated trust fund account; 


b. The trust account would not be commingled with 
Norton’s other assets; 


c. The trust account would allow Norton ‘‘to take 
appropriate market positions . . . to insure the profit- 
ability of options when exercisable at a profit’’; 


d. Norton would take market positions in the futures 
market when an option rose 50% above the striking 
price ‘‘in order to provide a true hedge’; 


e. Norton would neither encourage nor discourage a 
customer from using his profits to purchase additional 
options; and 

funds would be 


f. Customers’ ‘‘paid out upon 


request.’’ © 


We hold that: 


(A) These ‘‘naked options’’ were ‘‘securities’’ within 
the meaing of that term as used in the Securities Act of 
1933; 7 and 





5Only about 4%of the options sold were covered. 


6In fact, however, premiums received from purchasers 
were not segregated. They went into Norton’s general 
bank account and were used to pay expenses. 


7Section 2(1) of the Securities Act defines a security as: 


‘*TAjny note, stock, treasury stock, bond, debenture, 
evidence of indebtedness, certificate of interest or 
participation in any profit-sharing agreement, 
collateral-trust certificate, pre-organization certificate 
or subscription, transferable share, investment 
contract, voting-trust certificate, certificate of deposit 
for a security, fractional undivided interest in oil, gas, 
or other mineral rights, or, in general, any interest or 
instrument commonly known as a ‘security,’ or any 
certificate of interest or participation in, temporary or 
interim certificate for, receipt for, guarantee of, or 
warrant or right to subscribe to or purchase, any of the 
foregoing.’’ 
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(B) When Carlson offered and sold them without any 
registration statement ever having been filed with us 
relating to such offers and sales, he willfully violated 
Sections 5(a) and 5(c) of the Securities Act. § 


Congress defined ‘‘the term ‘security’ in sufficiently 
broad and general terms so as to include within that 
definition the many types of instruments that in our 
commercial world fall within the ordinary concept of a 
security.’’2 In construing that expansive definition 
‘‘form should be disregarded for substance and the 
emphasis should be on economic reality.’’'° The defini- 
tion of a security ‘‘embodies a flexible rather than a 
static principle, one that is capable of adaptation to 
meet the countless and variable schemes devised by 
those who seek the use of the money of others on the 
promise of profits.’’' 'The statutory definition of the 
term ‘‘security’’ expressly includes investment 
contracts. '2 


The basic test for identifying an investment contract is 
‘‘whether the scheme involves an investment of money 
in acommon enterprise with profits tocome . . . from 
the efforts of others.’’'?Norton’s scheme involved 





8 The unlawful sale of these options was also the subject 
of an injunctive action which we brought against five 
individuals associated with Norton (not including 
Carlson). SEC v.Thomas J. Norton, et. al., (N.D. Ill., 
No. 75-C-1487). The judge dismissed the complaint on 
the basis of a prior opinion of the Seventh Circuit, 
Glazer v. National Commodity Research and Statistical 
Services, Inc., 547 F. 2d 392 (1977). He considered that, 
under Glazer, the options which Norton sold were not 
securities. We withdrew our appeal in the Norton case 
principally because other enforcement actions were 
then pending against the respondents. But, for the 
reasons Set forth in this opinion, we still adhere to our 
position that the options in question were securities. 
We respectfully disagree with the judge that the Glazer 
case controlled the Norton case. See note 24, infra. 


®United Housing Foundation, Inc. v. Forman, 421 U.S. 
837, 847 (1975). 


‘Old. at 848, citing Tcherepnin v. Knight, 389 U.S. 332, 
336 (1967). 


"'S.E.C. v. W.J. Howey Co., 328 U.S. 293, 299 (1946). 


'2See n. 7, supra. 


"3United Housing, supra, 421 U.S. at 852, citing 


Howey, 328 U.S. at 301. The Howey definition 
“‘embodies the essential attributes that run through all 
of the Court’s decisions defining a security. The touch- 
Stone is the presence of an investment in a common 





exactly that. It told its customers that their premiums 
would be pooled in a common fund, that it would 
manage that fund, and that its skills in commodity 
speculation would produce profits that would enable it 
to translate the customers’ paper profits into reality.'* 


At the heart of this package was Norton’s claim to 
special expertise in futures trading. That expertise was 
supposed to produce enough revenue to enable Norton 
to make good on its promises to pay off those of its cus- 
tomers whose guesses about the future course of the 
commodity markets proved correct. The investor was 
not being asked merely to take a chance on the market 
movement of a particular commodity. He was told that 
Norton had a system that made the options valuable. 


The four elements indicated by the Supreme Court 
which must be found present in any economic relation- 
ship to create an investment contract are: (1) an 
investment of money or tender of initial value, (2) in a 
common enterprise or venture, (3) with a reasonable 
expectation of profits, (4) to come from the significant 
managerial or entrepreneurial efforts of others, which 
affect the failure or success of the enterprise. '5 On that 
basis courts have found investment contracts present in 
multi-level distributorships and pyramid sales plans,'® 





venture premised on a reasonable expectation of profits 
to be derived from the entrepreneurial or managerial 
efforts of others.’’ United Housing, 421 U.S. at 852. In 
Howey the hoped for profits were to come ‘‘solely’’ 
from the efforts of others. But it is now well settled that 
the investor’s reliance on those efforts need not be 
total. If those efforts are a substantial factor in 
producing the hoped for gains, an ‘‘investment 
contract’’ is present. See, e.g., Parvin v. Davis Oil Co.., 
524 F. 2d 112, 115-116 (C.A. 9, 1975); S.E.C. v. Glen 
W. Turner Enterprises, Inc., 474 F. 2d 476, 482 (C.A. 9, 
1973), cert. denied, 414 U.S. 821 (1973) S.E.C. v. 
Koscot Interplanetary, Inc., 497 F. 2d 473, 483, (C.A. 5, 
1974); S.E.C. v. Galaxy Foods, Inc., 417 F. Supp. 1225, 
1239-1240 (E.D.N.Y. 1976); In re Bestline Products 
Securities, 412 F. Supp. 732, 737-738 (S.D. Fla. 1976). 
See also McCown v. Heidler, 527 F. 2d 204, 211 (C.A. 
10, 1975). 


"* «Because securities transactions are economic in 
character Congress intended the application of the 
statutes to turn on the economic realities underlying the 
transaction and not on the name appended thereto.’’ 
United Housing, supra, 421 U.S. at 849. 


15See the authorities cited in the second paragraph of 
note 13, supra. 


16$.E.C. v. Glen W. Turner Enterprises, Inc., 474 F. 2d 
476 (C.A. 9, 1973), cert. denied, 414 U.S. 821 (1973); 
S.E.C. v. Koscot Interplanetary, Inc., 497 F. 2d 473 
(C.A. 5, 1974). 


in mortgage notes,’ in memberships in a money 
lending association, "® in sales of agricultural property” 
and oil drilling sites2° and in naked double options on 
commodity futures.2' In all of these cases, the courts 
looked not merely to what was ostensibly being sold, 
but to the whole economic package presented to the 
investor. And in each instance the value of the interest 
sold depended very largely on the sellers’ efforts and 
skills. 


A common enterprise is one in which the fortunes of the 
investor are interwoven with and dependent on the 
efforts and success of those with whom he invests.” 
Here Norton expressly represented that it would pool 
its customers’ premiums to assure the success of the 
enterprise through its skill at ‘‘taking appropriate 
market positions.’’?> That was the common enterprise 
in which customers sought to invest.“ 


Norton’s customers hoped to profit from their dealings 
with it. That expectation turned on two elements. One 
was the price action in commodity futures market. The 





'©S.E.C. v. Glen Turner Enterprises, 474 F. 2d 476 
(C.A. 9, 1973), cert. denied, 414 U.S. 821 (1973); S.E.C. 
v. Koscot Interplanetary, Inc., 497, F. 2d 473 (C.A. 5, 
1974). 


Los Angeles Trust Deen & Mortgage Exchange v. 
S.E.C., 285 F. 2d 162 (C.A. 9, 1960). 


'® Tcherepnin v. Knight, supra. 
'* Howey, supra. 


205.E.C. v. C. M. Joiner Leasing Corp., 320 U.S. 344 
(1943). 


21g E£.C. v. Commodity Options International, Inc. 553 F. 
2d 628 (C.A. 9, 1977). 


22§.E.C. v. Glen W. Turner Enterprises, supra, 474 F. 
2d at 482, n. 7; Los Angles Trust Deed & Mortgage 
exchange v. S.E.C., supra, 285 F. 2d at 172. 


23See representations in Norton’s Statement of Policy 
quoted above. 


24The administrative law judge mistakenly relied on 
Glazer v. National Commodity Research and Statistical 
Services, Inc., 547 F. 2d 392 (C.A. 7, 1977), for the pro- 
position that if customers’ funds were not in fact 
pooled, no common enterprise existed. In Glazer, there 
was no representation to investors that funds would be 
pooled. Here there was an express representation to 
that effect. 
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other was Norton’s taking of ‘‘appropriate market posi- 
tions . . . to insure the profitability of options.’’ 


The successful investor’s ability to realize his profit 
depended entirely on Norton’s success in its market 
operations. So the purchaser was investing in Norton’s 
program. The success of that program depended solely 
on Norton’s efforts. The investor had no contro! what- 
ever over Norton’s market operations. Yet he obviously 
relied on Norton’s representation that those operations 
were certain to work well and end happily.?5 


Hence the interests that Norton sold were commodity 
options only in form. In economic reality they were 
investment contracts. Registration under the Securities 
Act was therefore required. Since that requirement was 
not complied with, Carison’s offers and sales of these 
options were in willful violation of Section 5 of that Act. 


Ill. SUBJECT MATTER JURISDICTION 


The Commodity Futures Trading Commission Act 
became effective April 21, 1975. Section 2 of that Act 
confers exclusive jurisdiction over transactions related 
to commodity futures, including options on commodity 
futures, on the Commodity Futures Trading 
Commission. The administrative law judge held that: 


(1) This Commission’s jurisdiction over commodity- 
related transactions ceased on April 21, 1975: and 


(2) Since these proceedings were instituted after that 
date, this Commission has no power to pass on the legal 
consequences of Carlson’s option-selling activities. 


But Carlson made his sales in 1974. At that time there 
was neither a Commodity Futures Trading Commission 
Act nor a Commodity Futures Trading Commission. 
The 1975 Act was prospective. And the jurisdiction of 





28The administrative law judge concluded that the 
investor was merely betting on the market, and that his 
profit depended purely on the action of the futures 
market. But suppose that the investor was lucky. 
Where would Norton get the wherewithal to pay off? 
From its marvelous system for beating the futures 
market. So the investor wasn’t ‘‘merely’’ betting. He 
was betting with a house that claimed to have a system 
and that was taking his money for investment in that 
system, i.e., ina common enterprise managed by self- 
styled experts. 
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the Commission created by that statute was also pro- 
spective. 2® 


The administrative law judge’s reasoning would create 
a jurisdictional gap into which cases such as this would 
vanish. The Commodity Futures Trading Commission 
would be powerless because the conduct in question 
antedated its creation. This Commission would also be 
immobilized because it had been barred from 
concerning itself with anything connected with the 
trade in commodities. The net result would be govern- 
mental paralysis. Neither the statutory text nor the 
legislative history suggests that Congress sought to 
achieve so bizarre a result.”” Accordingly, we hold that 
this Commission’s jurisdiction over acts committed 
before April 21, 1975, was unaffected by the enactment 
of the Commodity Futures Trading Commission Act.”8 


IV. UNAUTHORIZED EMPLOYMENT BY BROKER- 
DEALER 





26The Court of Appeals for the Tenth Circuit has so 
held. See S.E.C. v. American Commodity Exchange, 
Inc., 546 F.2d 1361 (1976), a suit we instituted after the 
effective date of the Commodity Futures Trading Com- 
mission Act to enjoin the defendants whose commodity- 
related violations had occurred prior to the Act’s effec- 
tive date. 


27The Commodity Futures Trading Commission Act was 
designed to strengthen regulation, not to weaken it. 


The floor managers of the bill in both houses of 
Congress (Senator Talmadge and Representative 
Poage) pointed out that ‘‘the act is designed to supple- 
ment the present framework of regulation . . .; it is 
not intended to create any regulatory gaps.’’ 120 Cong. 
Rec. H. 10248 (daily ed., October 9, 1974); 120 Cong. 
Rec. S 18866 (daily ed., October 10, 1974). They further 
stated that Section 412 was included in the bill ‘‘to 
make clear that all pending proceedings, including 
ongoing investigations as well as court proceedings, 
should continue unabated by any provision of the act. 
This is also necessary in order to prevent the creation of 
any regulatory gaps . . . During the course of our 
deliberations, we learned, for example, that the SEC 
has a number of such matters currently under investi- 
gation. We would expect that those investigations will 
continue and any proceedings resulting there from will 
not be affected by the passage of this act’’ (emphasis 
supplied). Ibid. 


28See American Commodity Exchange, cited in n. 26, 
supra. 





Pursuant to Carlson’s offer of settlement in another 
proceeding, we issued an order on June Q, 1971, 
suspending him from association with any broker or 
dealer for nine months.” That order provided, as had 
Carlson’s offer of settlement, that at the end of the 
nine-month period Carlson might ‘‘be associated with a 
broker-dealer in a non-supervisory capacity upon an 
appropriate showing to the Commission that he will be 
adequately supervised.’?° During a five or six month 
period from November 1975 to May or June 1976, 
Carlson worked for a registered broker-dealer as a 
salesman. He did so without first obtaining our 
consent. 


This was not Carlson’s first employment in the securi- 
ties business since the suspension order. Early in 1975, 
he had sought a position with another registered 
broker-dealer. After that firm learned of our suspension 
order, it withheld its offer of employment until we 
found its proposed supervision of Carlson adequate. 


But neither Carlson nor his second employer asked for 
our consent to Carlson’s association with the second 
firm3' Not until May of 1976, when our Chicago 
Regional Office contacted his second employer and 
advised it of the need to obtain our prior consent, was 
any attempt made to secure such approval. 


The administrative law judge thought that the provision 
in our order about the need for a showing of adequate 
supervision meant that Carlson could embark on an 
employment first and seek our consent afterwards. 
That construction is incorrect. Our order prohibited 
Carlson from associating himself with any broker or 
dealer at any time until he had first made a proper 
showing of adequate supervision. 


The administrative law judge’s view was that Carlson 
could begin work as a salesman on Monday and on 
Tuesday seek our permission to do what he had already 
begun to do on the previous day. That reading of our 
order frustrates its prophylactic purpose. The order was 
designed to prevent Carlson from working without 





”° Securities Exchange Act Release No. 9798. 


3°Carison cannot now be heard to argue that this part of 
his offer, and the resulting order, was a nullity. Our 
experience has shown that respondents, in negotiating 
sanctions in contemplation of a settlement, frequently 
prefer language which omits the use of the word ‘‘bar,”’ 
though they are aware that the effect of the sanction to 
which they consent is a bar. 


3'The second employer knew of our order. 


proper supervision. The administrative judge’s holding 
that Carison would have complied with the order had he 
but made a prompt subsequent application for permis- 
sion to do what he was already doing defeats that objec- 
tive. 


In 1971 we decided that the public interest required 
that Carlson be adequately supervised at all times. 
Hence we directed him to make an adequate showing of 
appropriate supervision before embarking on any 
employment in the securities business. That the pro- 
posed supervision in one such employment is found 
adequate does not create a presumption that the same 
finding will or should be made with respect to the 
second, the third, or the tenth employment. Jobs are 
not fungible. Neither are firms. Each has its own 
peculiarities. Each has its own special circumstances. 
Each calls for a painstaking inquiry into the nature and 
extent of the supervision that will be given. That 
inquiry must be made before the employee enters on 
duty. If made subsequently, it may well be pointless. 
The damage may already have been done?” 


Even on the administrative law judge’s erroneous inter- 
pretation of our 1971 order, Carlson willfully violated 
Section 15(b)(6) of the Securities Exchange Act, which 
prohibits any person suspended or barred from being 
associated with a broker or dealer to become so 
associated without the consent of the Commission>* 
That was so because of Carlson’s failure to make the 
prompt subsequent showing of adequate supervision 
that the administrative law judge thought essential. 
Hence the administrative law judge found a willful 
violation of Section 15(b)(6)3* That finding was 





*?One subject to a ‘‘statutory disqualification” (See 
Section 3(a)(39) of the Exchange Act; see also Stephen 
R. Flaks, Securities Exchange Act Release No. 13638 
(June 16, 1977), 11 SEC Docket 872) is (to borrow a 
phrase from another field of the law) normally subject 
to a ‘‘prior restraint’ on his freedom to work in the 
securities business. He must obtain our consent before 
he begins to work. That is so even when he wants to 
change jobs without changing employers. If the 
proposed new position with the same employer differs 
materially from a position that we have previously 
approved, a new inquiry is needed. 


33The section goes on to make it ‘‘unlawful for any 
broker or dealer to permit such a person to become or 
remain a person associated with him without the 
consent of the Commission, if such broker or dealer 
knew, or in the exercise of reasonable care should have 
known, of such order.’’ 


34As the administrative judge noted, Carlson never 
made and never offered to make any such showing. 
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predicated on a failacious theory. But the ultimate 
finding itself was correct. Hence we affirm it. 


V. PUBLIC INTEREST 


As said at the outset, we agree with the administrative 
judge that a censure is enough to vindicate the public 
interest and to attain the remedial objective that pro- 
ceedings of this type seek to further25 The hearing 
officer, who saw and heard the witnesses, summarized 
the mitigative factors present here as follows: 


(1) Norton told Carlson that its options were not 
securities.°° 


(2) Carlson had received the same advice from 
another company that also sold options. 


(3) Carlson had asked a lawyer for an opinion about 
whether naked commodity futures options were 
securities. That lawyer informed him that there were 
neither cases nor rules declaring those interests 
““securities’’. 


Nothing brought to our attention enables us to say that 
Carlson’s reliance on these assurances was unreason- 
able. He was, after all, merely a salesman. Hence he 
cannot fairly be deemed to have assumed all of the all of 
cannot fairly be deemed to have assumed all of the 
juridical risks that his employer did>’True, he was 





35They are in no sense punitive. We are not here to 
punish. That is the province of the criminal law. And we 
have no criminal jurisdiction. See A. J. White & Co., 
Securities Exchange Act Release No. 10645 (February 
15, 1974), 3 SEC Docket 550, 551; Leo Glassman, 
Securities Exchange Act Release No. 11929 (December 
16, 1975), 8 SEC Docket 735, 736; Bruce William 
Zimmerman, Securities Exchange Act Release No. 
12690 (August 5, 1976), 10 SEC Docket 175, 176-177. 


%’Though the administrative law judge thought that 
these options were not securities, he gave some atten- 
tion to the issues that would have confronted him had 
he taken a different view. We commend him for doing 
that. 


37Cf. John R. Brick, Securities Exchange Act Release 
No. 11763, Investment Advisers Act Release No. 483 
(October 24, 1975), 8 SEC Docket 240, 244: 
‘*Moreover, these respondents were not mere salesmen 

. . . Therefore, the standards that govern are those 
that apply to firms, not the lesser ones that govern 
when we deal with mere underlings in firms.’’ 
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expected to be familiar with the Securities Act’s rudi- 
ments.®> But he was not expected to display finished 
scholarship in all of the fine points.*° It was enough that 
persons whom he reasonably regarded as more sophis- 
ticated in these matters than he was himself assured 
him that registration was not required.*° 


Were the Securities Act issue the only one before us, 
we should impose no sanction at all. Like the adminis- 
trative law judge, we predicate our conclusion that 
censure is in order solely on Carlson’s willful violation 
of the Exchange Act. Even here, however, we see 
weighty mitigative factors. As the administrative judge 
said: ‘‘On the positive side, it cannot be overlooked 
that in seeking employment . . . Carlson disclosed 
that he had been sanctioned, a fact that was also made 
known to the New York Stock Exchange.’”’ 


Carlson has left the securities business. All that the 
public interest demands in this situation is a reasonably 
adequate assurance that he will not return to it without 
our prior consent. Censure seems sufficient to achieve 
that objective. We see no need to pile further sanctions 
on top of those that we imposed in 1971. 


VI. CONCLUSION 
An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 








38 Baul L. Rice, Securities Exchange Act Release No. 
11667 (Septumber 22, 1975), 7 SEC Docket 915, 916. 


3°See the Rice case cited in the preceding footnote. 


“We think those assurances incorrect. But in assessing 
the sanction to be imposed we cannot shut our eyes to 
the fact that some courts appear to have agreed with 
those who gave the assurances on which Carlson relied 
and that in this very proceeding one of our own admin- 
istrative law judges also did so. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14246/December 12, 1977 


Administrative Proceeding File No. 3-5018 

In the Matter of 

CHARLES C. CARLSON 

1816 N. Clark Street 

Chicago, Illinois 

ORDER IMPOSING CENSURE 

On the basis of the Commission’s opinion issued this 
day, it is ORDERED that Charles C. Carlson be, and he 


hereby is, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14247/December 12, 1977 


Administrative Proceeding File No. 3-5318 
In the Matter of 


STUART KOSTRINSKY 
30 West Lakeshore Drive 
Rockaway, New Jersey 


ANDREW SCHWARZ 
Five Lawnsbury Road 
Croton-on-the-Hudson, New York 


RALPH G. CRANMER 
6600 Boulevard East 
West New York, New Jersey 


ORDER INSTITUTING PROCEEDINGS AND 
POSING REMEDIAL SANCTIONS 


IM- 


In connection with proposed administrative proceed- 
ings, Stuart T. Kostrinsky (‘‘Kostrinsky’’), Andrew 
Schwarz (‘‘Schwarz’’) and Ralph G. Cranmer (‘‘Ralph 
Cranmer’’) have submitted Offers of settlement which 
the Commission had determined to be in the public 


interest to accept. Solely for the purpose of these pro- 
ceedings, and without admitting or denying the 
findings herein, the respondents consent to the 
findings and sanctions set forth below. 


Accordingly, IT iS ORDERED that proceedings 
pursuant to Sections 15(b) and 19(h) of the Securities 
Exchange Act be, and hereby are, instituted. 


On the basis of the Order for Proceedings and the 
Offers of Settiement it is found that: 


Kostrinsky is a member of the American Stock 
Exchange, Inc. (‘‘AMEX’’) and was a general partner 
of May Borg & Co., a former AMEX member firm. May 
Borg & Co. was registered with the Commission as a 
broker-dealer pursuant to Section 15 of the Exchange 
Act at all times relevant herein. 


Schwarz is a member of the AMEX and was a general 
partner of May Borg & Co. 


Ralph Cranmer is a member of the AMEX and a Vice- 
President of Wagenseller & Durst, Inc., an AMEX 
and member firm. Wagenseller & Durst, Inc. has been 
registered with the Commission as a broker-dealer pur- 
suant to Section 15 of the Exchange Act and such regis- 
tration is presently in effect. 


In 1975 May Borg & Co. and Wagenseller & Durst, Inc. 
formed a joint account to support a specialist unit on the 
AMEX trading floor. In June, 1975 this specialist unit 
was allocated the AMEX listed option on the capital 
stock of AMF, Inc. (‘‘AMF’’), and in February, 1976 
the AMEX listed option on the capital stock of Dr. 
Pepper Co. (‘‘DOC’’). 


During February, 1976 Kostrinsky and Schwarz 
reported for printing on the AMEX transaction tape an 
approximate aggregate of five reports on non-existent 
transactions in AMF and DOC options. Ralph Cranmer 
had knowledge of Kostrinsky and Schwarz’s conduct. 


Kostrinsky, Schwarz and Ralph Cranmer wilfully’ vio- 
lated and willfully aided and abetted violations of 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. 





'The term ‘‘wilfully’’ as used in the Order shall mean 
only that Kostrinsky, Schwarz and Ralph Cranmer 
intentionally committed the acts which constituted the 
violations and not necessarily that they intended to 
violate the law. 
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In their Offer of Settlement Kostrinsky, Schwarz and 
Ralph Cranmer have requested that the Commission 
consider the following mitigating factors: 


1. Kostrinsky, Schwarz and Ralph Cranmer fully 
cooperated with the staff of the Commission in connec- 
tion with the investigation preceding this proceeding; 
2. Neither Kostrinsky, Schwarz nor Ralph Cranmer 
previously had been the subject of discriplinary action 
by the Commission; 


3. Kostrinsky, Schwarz and Ralph Cranmer have been 
fined in this matter by the AMEX. 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Kostrinsky, Schwarz and Ralph 
Cranmer, and accordingly, 

IT IS FURTHER ORDERED that: 

1. Stuart Kostrinsky be and hereby is CENSURED: 


2. Andrew Schwarz be and hereby is CENSURED: 
and 


3. Ralph G. Cranmer be and hereby is CENSURED. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14248/December 12, 1977 
Administrative Proceeding File No. 3-5319 
In the Matter of 

NORMAN LEFF, 

GERALD BERKMAN, 

ARNOLD BARYSH, 

RICHARD CRANMER, and 
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STANLEY SILVERBERG 


ORDER INSTITUTING PROCEEDINGS AND 
POSING REMEDIAL SANCTIONS 


IM- 


In connection with proposed administrative proceed- 
ings, Norman Leff (‘‘Leff’’), Gerald Berkman 
(‘‘Berkman’’), Arnold Barysh (‘‘Barysh’’), Richard 
Cranmer (‘‘Cranmer’’) and Stanley Silverberg 
(‘‘Silverberg’’) have submitted Offers of Settlement 
which the Commission has determined to be in the 
public interest to accept. Solely for the purpose of these 
proceedings, and without admitting or denying the 
findings herein, the respondents consent to the 
findings and sanctions set forth below. 


Accordingly, 1T 1S ORDERED that proceedings pur- 
suant to Sections 15(b) and 19(h) of the Securities 
Exchange Act be, and hereby are, instituted. 


On the basis of the Order for Proceedings and the 
Offers of Settlement it is found that: 


Leff has been a regular member of the American Stock 
Exchange (‘‘AMEX’’) since 1949 and a partner of 
Berkman & Leff, or its predecessor firm, since 1971. 


Berkman has been a regular member of the AMEX 
since 1947 and a partner of Berkman & Leff, a member 
organization of the Exchange, or its predecessor firm, 
since 1971. 


Barysh has been a regular member of the AMEX anda 
partner of Ernst & Co., a member organization of the 
AMEX since 1969. 


Cranmer has been a regular member of the AMEX and 
a partner of Berkman & Leff since September 1975. 


Silverberg has been a regular member of the AMEX 
since August 1974. 


During the months of January through February and 
March of 1976, the Berkman & Leff partnership, Ernst 
& Co., and Silverberg were in joint account as a special- 
ist unit of the Exchange. During this period Leff, 


Berkman, Barysh, Cranmer and Silverberg were 
registered with the AMEX as specialists and were 
actively engaged as specialists on the floor of the 
AMEX at the Berkman & Leff unit. During this period, 
the members of the unit were registered as specialists 
in the options of the Goodyear Tire and Rubber 
Company (‘‘Goodyear’’), Mesa Petroleum Co. 
(‘‘Mesa’’), and Tandy Corporation (‘‘Tandy’’). 





On certain occasions during this period, Leff, Berkman, 
Barysh, Cranmer and Silverberg caused, participated 
and/or acquiesed in the placing of approximately 12 
transactions on the options tape in Goodyear, Mesa and 
Tandy options, although the participants in each 
specific trade knew that no underlying transaction 
actually took place. 


On the basis of facts set forth on the Order for 
Proceedings and the Offer of Settlement, it is found 
that: 


Leff, Berkman, Barysh, Cranmer and Silverberg 
wilfully violated and/or wilfully aided and abetted vio- 
lations of Section 10(b) of the Exchange Act and Rule 
10b-5 promulgated thereunder. 


in their Offer of Settlement Respondents Leff, 
Berkman, Barysh, Cranmer and Silverberg have 
requested the Commission to consider their overall 
good faith as they believe was reflected in the record 
compiled by the staff in its investigation of this matter 
and the additional following factors: 


1. Respondents Leff, Berkman, Barysh, Cranmer and 
Silverberg and each of them fully cooperated with the 
staff of the Commission in connection with the 
investigation which gave rise to this proceeding. 


2. None of the Respondents has previously been the 
subject of disciplinary action by the Commission. 


3. Respondents contend in their Offer of Settlement 
that their conduct was not for the purpose of personal 
gain or advantage. No contrary evidence has come to 
the attention of the staff in its investigation. 


4. Respondents Leff, Berkman, Barysh, Cranmer and 
Silberberg and each of them have been subject to dis- 
ciplinary proceedings by the American Stock Exchange 
in connection with the matters alleged herein and have 
consented to the imposition of a penalty by the 
American Stock Exchange in connection therewith. 
Said penalty included the suspension of their specialist 
registration and a fine. 


5. Respondents Berkman and Leff, being the senior 
persons in the Berkman/ Leff unit have undertaken that 
one of them will be responsible for reviewing the daily 
trading of their specialist unit to assure, to the extent 
possible, that all activities in the unit will be in compli- 
ance, with the American Stock Exchange and federal 
securities laws, rules and regulations. In their absence, 
such responsibilities will be delegated to another 
appropriate member of the unit. They have also under- 


taken to confer with outside counsel as to any matter 
which presents questions of legality or propriety which 
cannot be resolved adequately at the AMEX. 

Wi. 
In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Leff, Berkman, Barysh, Cranmer 
and Silverberg, and accordingly, 
IT 1S FURTHER ORDERED THAT: 
1. Norman Leff be and hereby is CENSURED; 
2. Gerald Berkman be and hereby is CENSURED; 
3. Arnold Barysh be and hereby is CENSURED; 


4. Richard Cranmer:be and hereby is CENSURED; 
and 


5. Stanley Silverberg be and hereby is CENSURED. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14249/December 12, 1977 


Accounting Series Release No. 233/ December 12, 1977 
Administrative Proceeding File No. 3-5343 

In the Matter of 

NORMAN A. WEINER, C.P.A. 

ORDER FOR PROCEEDINGS AND OPINION AND 
ORDER PURSUANT TO RULE 2(e) OF THE COMMIS- 
SION’S RULES OF PRACTICE 

The Securities and Exchange Commission (‘‘Commis- 
sion’’) deems it appropriate to institute proceedings 
against Norman A Weiner pursuant to Rule 2(e) of the 
Commission’s Rules of Practice, 17 CFR 201.2(e). 
Accordingly, IT 1S HEREBY ORDERED that such 
proceedings be, and they are, instituted. 
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The Respondent has submitted an Offer of Settlement 
in this proceeding. Under the terms of the settlement 
offer, Respondent, without admitting or denying the 
factual assertions set forth herein, has consented to the 
entry of this Opinion and Order. 


Norman A. Weiner (Weiner) is a Certified Public 
Accountant in Philadelphia, Pennsylvania. During the 
period May 1970 to September 1971, Weiner was the 
accountant for Aberdeen Securities Co., Inc. (‘‘Aber- 
deen’’). During this time Weiner prepared and 
expressed an unqualified opinion on an inaccurate 
statement of financial condition for Aberdeen. That 
statement was filed with the Commission under Rule 
17a-5 of the Securities Exchange Act of 1934, 17 CFR 
240.17a-5. The financial statement was dated 
December 18, 1970, and was filed with the Commission 
on March 11, 1971. 


Aberdeen and its principals Robert L. Rapp and Frank 
Kesselman were enjoined by the U.S. District Court for 
the District of Delaware on September 24, 1971 from 
further violations of federal securities laws. A trustee 
was appointed from Securities Investors Protection 
Corporation (‘‘SIPC’’) on November 22, 1971. The 
trustee liquidated Aberdeen and made payments to its 
public customers. SIPC paid out approximately $30.000 
from its own funds and in addition, $35,000 in fees and 
expenses of liquidation. 


Aberdeen was registered with the Commission as a 
broker/dealer on May 14, 1969 and engaged Norman 
A. Weiner as its independent accountant in May 1970. 
During 1970, Aberdeen’s books and records were 
incomplete and in disarray and its financial condition 
was deteriorating. Before December 1970 it should 
have been apparent that Aberdeen was in violation of 
the Commission’s net capital rule and was insolvent. 
Prior to the December 1970 audit, the books and 
records of Aberdeen were falsified. 


Weiner’s report on the December 18, 1970 financial 
statement represented that he had conducted an audit 
of the financial statements of Aberdeen in accordance 
with generally accepted auditing standards and that 
such statments presented fairly, in accordance with 
generally accepted accounting principles, the financial 
position of Aberdeen as of that date. Such opinion was 
filed as part of Form X-17A-5 with the Commission on 
March 11, 1970. The audit and financial statements 
were defective in several material respects. 


The audit of Weiner was deficient in that, inter alia, 
Weiner included stock worth $27,250 in the trading 
account of Aberdeen. Aberdeen never owned or had 
possession of this stock. Loans owed by Aberdeen 
totaling $34,200 were either improperly recorded on the 
books of Aberdeen or were not recorded as liabilities at 
all. Over $18,000 of securities from the Aberdeen 
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trading account were ‘‘parked’’ in customers’ accounts. 
Further, Weiner failed to obtain confirmations from 
certain significant customers to whom he had sent in- 
accurate statements of their accounts. 


If generally accepted auditing procedures had been 
properly followed, the financial condition of Aberdeen 
would have been ascertained. Aberdeen would have 
been shown to be in substantial violation of the 
Commission’s net capital rule, and in fact insolvent as 
of December 18, 1970. As a result of the foregoing defi- 
ciencies in the audit, Weiner falsely reported on the 
Aberdeen financial statements and caused false 
statements to be made to the Commission on Form 
X-17a-5. 


Conclusion 


In the Commission’s view Norman A. Weiner did not 
follow generally accepted auditing standards and 
should not have rendered an unqualified opinion on the 
financial statements of Aberdeen dated December 18, 
1970. Norman A. Weiner thereby engaged in improper 
professional conduct. 


In his Offer of Settlement, Respondent, without 
admitting or denying the factual assertions set forth 
herein, has waived institution of formal proceedings 
and findings under Rule 2(e) (17 CFR 201.2e) and has 
consented to the entry of an order: 


1. barring him from appearing or practicing before 
the Commission as an accountant in connection with 
filings by any registered broker/dealer, investment 
company or investment adviser; 


2. accepting his undertaking to have all of his work 
which may be filed with the Commission reviewed by 
another CPA before such submission; 


3. accepting his undertaking to make every effort to 
have the CPA firm of which he is a partner participate 
in a firm quality review program conducted by the 
American Institute of Certified Public Accountants 
(‘‘AICPA’’) commencing on or before December 31, 
1977; and 


4. accepting his undertaking to participate in a 
program of continuing professional education consis- 
tent with the guidelines recommended by the AICPA 
for continuing education of certified public accountants. 


After due consideration of all the circumstances and 
upon recommendation of the staff, the Commission has 
determined to accept the Offer of Settlement of Norman 
A. Weiner. 





Accordingly, IT |S ORDERED THAT: 


Norman A. Weiner is barred from appearing or 
practicing before the Commission as an accountant in 
connection with filings by any registered broker/ 
dealer, investment company or investment adviser and 
the undertakings of Norman A. Weiner are accepted. It 
is further ORDERED that Norman A. Weiner comply 
with the undertakings set forth in his Offer of Settle- 
ment. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice provides 
that all amendments to moving papers, all answers, all 
motions or applications made in the course of a 
proceeding (unless made orally during a hearing), all 
proposed findings and conclusions, all petitions for 
review of any initial decision, and all briefs shall be 
filed with the Commission and shall be served upon all 


other parties to the proceeding, including the 
interested Division of the Commission. 


The attached Order for Proceedings has been sent to 
the following parties: 


Securities and Exchange Commission 
Division of Enforcement 
500 North Capitol Street 
Washington, D.C. 20549 


Securities and Exchange Commission 
Office of the Chief Accountant 

500 North Capitol Street 
Washington, D.C. 20549 


Securities and Exchange Commission 
Washington Regional Office 

Ballston Center Tower III 

Suite 300 

4015 Wilson Boulevard 

Arlington, Virginia 22203 


Norman A. Weiner 

c/o Glickman, Berkowitz, Levinson & Weiner 
1420 Walnut Street 

Philadelphia, Pennsylvania 19102 


Ramon R. Obod, Esquire 

clo Fox, Rothchild, O’Brien & Frankel 
1401 Walnut Street 

Philadelphia, Pennsylvania 19102 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14250/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE PACIFIC STOCK EXCHANGE, INC. 


(File No. SR-PSE-77-35) 


The Pacific Stock Exchange, Inc. (‘‘PSE’’) submitted on 
November 14, 1977, proposed rule changes, pursuant 
toRule 19b-4 under the Securities Exchange Act of 
1934, to conform its rules to the sections of the 
Securities Acts Amendments of 1975 relating to the 
clearance and settlement of exchange transactions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-77-35. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be avail- 
able at the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14251/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INC. 


(File No. SR-CBOE-77-27) 


The Chicago Board Options Exchange, Inc. (‘‘CBOE’’) 
submitted on November 21, 1977, proposed rule 
changes, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, to conform its rules to the 
sections of the Securities Acts Amendments of 1975 
relating to comparison, clearance and settlement of 
options transactions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-77-27. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securitigs and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


for the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 14252/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

(File No. SR-NASD-77-19) 
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The National Association of Securities Dealers, Inc. 
(‘“‘NASD’’), submitted on November 14, 1977, proposed 
rule changes, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, eliminating refer- 
ences to clearing through any specific clearing agency 
in order to comply with the sections of the Securities 
Acts Amendments of 1975 relating to comparison, 
clearance and settlement of securities transactions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-77-19. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W. Washington, D.C. 20549. Copies of the filing will 
also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14253/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


(File No. SR-NASD-77-20) 


The National Association of Securities Dealers, Inc. 


(“‘NASD’’) submitted on November 14, 1977, a 
proposed rule change, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, amending Article 
XVII of its By-Laws to allow over-the-counter transac- 
tions in securities between members to be cleared and 





settled through the facilities of any registered clearing 
agency. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-77-20. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-rnentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14254/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


(File No. SR-PHLX-77-15) 


The Philadelphia Stock Exchange, Inc. submitted on 
November 15, 1977, proposed rule changes, pursuant 
to Rule 19b-4 under the Securities Exchange Act of 
1934, to conform its rules to the sections of Securities 
Acts Amendments of 1975 relating to comparison, 
clearance and settlement of exchange transactions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 


the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PHLX-77-15. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14255/December 12, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-24) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 14, 1977, the American Stock Exchange, 
Inc. (‘‘Amex’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change' amends the Amex Constitution and Rules to 





'The text of the Amex rules affected by the instant 
proposed rule changes are set forth as Exhibit A to File 
No SR-Amex-77-24 and incorporate language which is 
the subject of other rule proposals currently being 
considered by the Commission (SR-Amex-77-5, 
SR-Amex-77-23). This approval of the rule changes 
submitted as File No. SR-Amex-77-24 does not extend 
to any of the language which was submitted as File 
Nos. SR-Amex-77-5 or SR-Amex-77-23. 
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permit a regular member of the Amex to lease his seat 
to any qualified person approved by the Amex.” Gen- 
erally, a lessee would be treated as a full member of the 
Amex and would possess the rights and assume the re- 
sponsibilities applicable to a seatholder. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 14068 (October 19, 
1977)) and by publication in the Federal Register (42 
F.R. 56654 (October 27, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and, in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. More specifically, the Commission finds 
the proposed rule change is consistent with Sections 
6(b)(2), 6(b)(5) and 6(b)(8) of the Act. Section 6(b)(2) 
requires, subject to the provisions of subsection (c) of 
that Section, that the rules of an exchange provide that 
any registered broker or dealer or natural person 
associated with such broker or dealer, may become a 
member of such exchange. The Amex leasing plan will 
have the effect of broadening access to membership on 
the Amex in that broker-dealers, currently unable to 
purchase an equity interest in the Amex, will have the 
alternative of gaining access through a contractual 
arrangement. Thus, a broker-dealer seeking temporary 
membership may have an alternative to paying the full 
purchase price of a seat. 


Section 6(b)(5) requires the rules of an exchange to be 
designed to remove impediments to and perfect the 
mechanism of a free and open market. This proposal 
seeks to remove those barriers to exchange 
membership imposed by both the cost of an equity 
interest on the Amex and the current availability of 
seats for purchase. Further, Section 6(b)(8) states that 
the rules of an exchange may not impose any burden on 
competition not necessary or appropriate in furtherance 
of the purposes of the Act. The Amex proposal would 
remove a burden on competition in that broker-dealers 
who are unable to purchase a seat on the Amex may 
enter into a leasing agreement and thus enhance their 
ability to compete with other Amex broker-dealers. 





*While the Amex does not propose to pass upon the 
particular terms of a lease agreement, the Commission 
understands that the Amex will require filing with it of 
all lease agreements and will review them in 
performance of its general self-regulatory responsibili- 
ties in this area. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on October 14, 1977, be, and it 
hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14256/December 12, 1977 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
Eleven Wall Street 
New York, New York 10005 


(SR-NYSE-77-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 3, 1977, the New York Stock Exchange, Inc. 
(‘“‘NYSE’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act fo 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change would, among other things’, permit a regular 





"SR-NYSE-77-21 also proposed rule changes which 
would amend the NYSE’s Certificate of Incorporation 
and Constitution to create three classes of annual 
memberships providing, alternatively, for (1) physical 
presence on the floor and maintenance of floor 
facilities, (2) direct telephonic and electronic access to 
the floor or (3) physical presence as a market maker on 
the proposed options floor. Those provisions within 
SR-NYSE-77-21 which pertain to annual membership as 
an options market maker are the subject of consolidated 
proceedings, pursuant to Section 19(b)(2) of the Act, to 
consider whether such rule changes should be 
disapproved. Securities Exchange Act Release No. 
14057 (October 17, 1977). 


In addition, this order has no applicability to those 
provisions of SR-NYSE-77-21 which pertain to annual 
‘*physical presence’’ or ‘‘electronic access member- 
ships.’” The Commission will separately address those 
provisions in a subsequent order. 





member of the NYSE to lease his seat to any qualified 
person approved by the NYSE’. Generally, a lessee 
would be treated as a full member of the NYSE and 
would possess the rights and assume the responsi- 
bilities applicable to a seatholder. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13882 (August 
22, 1977)) and by publication in the Federal Register 
(42 F.R. 44052 (September 1, 1977)). 


The Commission finds that the portions of the proposed 
rule change which would permit a regular member to 
lease his seat’ are consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges and, in 
particular, the requirements of Section 6 and the rules 
and regulations thereunder. More specifically, the 
Commission finds the proposed rule change is 
consistent with Sections 6(b)(2), 6(b)(5) and 6(b)(8) of 
the Act. 


Section 6(b)(2) requires, subject to the provisions of 
subsection (c) of that Section, that the rules of an 
exchange provide that any registered broker or dealer 
or natural person associated with such broker or dealer, 
may become a member of such exchange. The NYSE 
leasing proposal will have the effect of broadening 
access to membership on the NYSE in that broker- 
dealers, currently unable to purchase an equity interest 
in the NYSE will have the alternative of gaining access 





2While the NYSE does not propose to pass upon the 
particular terms of a lease agreement, the Commission 
understands that the NYSE will require filing with it of 
all lease agreements and will review them in perfor- 
mance of its general self-regulatory responsibilities in 
this area. 


3Certain amendments to the following sections of the 
NYSE Constitution are designed to permit a regular 
member to lease his seat to qualified persons. A list of 
the Articles so amended, and the specific text of such 
conforming amendments are included in File No. 
SR-NYSE-77-21 (See letter dated October 25, 1977 from 
Agnes Gautier of the NYSE staff to Theodore W. Urban 
of the Commission’s staff). Those Articles of the NYSE 
Constitution affected by such amendments include 
Article VII, Sections 8 and 11 (Elections); Article IX, 
Sections 2, 6(a)(3) and 6(b) (Membership); Article X, 
Sections 1(a,d), 5 and 7 (Dues); Article X!1, Sections 1 
and 2 (Transfers of Membership); Article XIV, Section 
22 (Expulsion or Suspension from Membership); 
Article XIV, Section 1 (Gratuity Fund); and Article XX, 
Section 4 (Amendment of Constitution). 


through a contractual arrangement. Thus a broker- 
dealer seeking temporary membership may have an 
alternative to paying the full purchase price of a seat. 


Section 6(b)(5) requires the rules of an exchange to be 
designed to remove impediments to and perfect the 
mechanism of a free and open market. This proposal 
seeks to remove those barriers to exchange 
membership imposed by both the cost of an equity 
interest on the NYSE and the current availability of 
seats for purchase. Further, Section 6(b)(8) states that 
the rules of an exchange may not impose any burden on 
competition not necessary or appropriate in furtherance 
of the purposes of the Act. The NYSE proposal would 
remove a burden on competition in that broker-dealers 
who are unable to purchase a seat on the NYSE may 
enter into a leasing agreement and thus enhance their 
ability to compete with other NYSE broker-dealers. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that those portions of 
SR-NYSE-77-21 as described herein which would 
enable members to lease their seats to qualified 
persons be, and they hereby are, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14257/December 12, 1977 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY CHICAGO BOARD OPTIONS EX- 
CHANGE, INC. 


File No. SR-CBOE-77-20 


The Chicago Board Options Exchange, Inc. (‘‘CBOE’’), 
by letter dated November 30, 1977, withdrew a 
proposed rule change (File No. SR-CBOE-77-20) under 
Rule 19b-4 which had been submitted on October 26, 
1977 designated as a stated policy and interpretation of 
the CBOE pursuant to Section 19(b)(3)(A)(i) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’). The 
subject matter of the withdrawn proposal, which 
pertains to the regulation of joint accounts, was 
incorporated into File No. SR-CBOE-77-26, which was 
submitted on November 17, 1977, in accordance with 
Section 19(b)(2) of the Act. The Commission made a 
finding of good cause under Section 19(b)(2) and 
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approved the November 17 rule filing (Securities 
Exchange Act Release No. 14197 (November 22, 1977)) 
on an accelerated basis. Notice of that approval was 
published in the Federal Register on December 1, 1977 
(42 FR 61097). 


Publication of the withdrawal is expected to be made in 
the Federal Register during the week of December 12, 
1977. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14258/December 12, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, NY 10006 


(SR-Amex-77-29) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 25, 1977, the American Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the 
‘*Act’’), as amended by the Securities Acts Amend- 
ments of 1975, and Rule 19b-4 thereunder, copies of a 
proposed rule change to amend the Exchange’s 
indemnification provision (Art. Il, Sec. 5 of the 
Exchange Constitution) to add employee benefit plans 
to the list of entities covered. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14113 (October 
28, 1977)) and by publication in the Federal Register 
(42 F.R. 58457 (November 9, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particuiar, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


1120/SEC DOCKET 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14259/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-31 


The New York Stock Exchange, Inc. (the ‘‘NYSE’’) 
submitted on November 17, 1977, a proposed rule 
change pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, to rescind NYSE Rule 357 which 
requires members and member organizations to keep 
on file for two weeks all communications sent and 
received over private wires. The rule is rescinded in 
order to bring NYSE rules into compliance with SEC 
Rule 17a-4(b)(4) which requires brokers and dealers to 
maintain originals of all communications received and 
copies of all communications sent relating to his 
business as a broker-dealer for three years. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data. 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-77-31. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 





L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14260/December 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-77-32 


The American Stock Exchange, Inc. (‘‘Amex’’) sub- 
mitted on December 5, 1977 a proposed rule change 
under Rule 19b-4 to amend the Company Guide to 
permit issuers to utilize a short form listing application 
and eliminate the printing requirement for short form 
listing applications. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 12, 
1977. In order to assist the Commission to determine 
whether to ‘approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-77-32. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14261/December 12, 1977 


Notice has been issued giving interested persons until 
December 27 to request a hearing on applications of the 
Philadelphia Stock Exchange, Inc. for unlisted trading 
privileges in the common stock of the specified 
companies: Amdahl Corporation, $.50 par value; 
Diamond M Company, $1.00 par value; Globe-Union 
Inc.; $5.00 par value; and Unitek Corporation, no par 
value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14262/December 13, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5887/December 13, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14263/December 13, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5888/December 13, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14264/December 13, 1977 


The Securities and Exchange Commission has ordered 
administrative proceedings under the Securities 
Exchange Act of 1934 naming Mullaney, Eaton & 
Company, a registered broker-dealer in Chicago, 
Illinois, Kenneth L. Eaton, president, Robert J. Elfline, 
vice president, and James J. Dunphy, former 
comptroller of the Registrant. 
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The proceedings are based on allegations of the Com- 
mission’s staff that the Registrant, Eaton, Elfline, and 
Dunphy willfully violated the anti-fraud provisions of 
the Securities Exchange Act of 1934 by conducting a 
public securities business while insolvent. 


The staff also alleges that the Registrant willfully 
violated and Eaton willfully aided and abetted 
violations of statutes and rules relating to supplemental 
broker-dealer registration statements, books and 
records, net capital, and supplemental financial and 
operational reporting, and that Elfline willfully aided 
and abetted violations of statutes and rules relating to 
supplemental broker-dealer registration statements, 
net capital, and supplemental financial and operational 
reporting. In addition, the staff alleges that Dunphy 
willfully aided and abetted violations of statutes and 
rules relating to supplemental broker-dealer registra- 
tion statements, net capital, and supplemental financial 
and operational reporting. The Registrant, Eaton & 
Elfline are also charged with having failed to supervise 
with a view to preventing said alleged violations. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto and for the purpose of determining whether the 
allegations are true, and, if so, whether any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14265/December 13, 1977 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 67/December 13, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’) involving: 
G.H. Sheppard & Co., Inc. (‘‘Registrant’’), a New York 
City registered broker-dealer presently under the 
control of a Securities Investor Protection Corporation 
(‘“SIPC’’) trustee; Norman Jay Gomberg (‘‘Gom- 
berg’’), Registrant’s president, a director and a share- 
holder; and Harold Michael Hodor (‘‘Hodor’’), 
Registrant’s vice-president, a director, and a share- 
holder. These proceedings are based upon allegations 
by the Commission’s staff that: (1) Registrant willfully 
violated, and Gomberg and Hodor willfully aided and 
abetted the violation of, Sections 15(b)(1), 15(c)(3), and 
17(a) of the Exchange Act and Rules 15b3-1 (broker- 
dealer registration), 15c3-1 (net capital), and 17a-3 
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(bookkeeping) thereunder; (2) On February 5, 1975 a 
Final Judgment of Permanent Injunction was issued, 
upon the consents of Registrant, Gomberg, and Hodor, 
enjoining them from further violations of, and 
specifically enjoining Gomberg and Hodor from aiding 
and abetting further violations of, Sections 15(b)(1) and 
15(c)(3) of the Exchange Act and Rules 15b3-1 and 
15c3-1 thereunder; (3) On February 25, 1974 a Final 
Judgment of Permanent Injunction was issued upon the 
consent of Gomberg, enjoining Gomberg from further 
violations of Sections 5(a), 5(c), and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder; and (4) On 
March 25, 1975 a SIPC trustee was appointed to 
liquidate the business of Registrant. 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
Respondents an opportunity to offer any defenses 
thereto. The purpose of the hearing is to determine 
whether the allegations are true and if any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14266/December 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, INCORPO- 
RATED 


File No. SR-MSE-77-38 


The Midwest Stock Exchange, Incorporated submitted 
to the Commission on October 27, 1977 a proposed rule 
change under Rule 19b-4 to eliminate its policy 
requiring agreements for all discretionary accounts for 
which options are traded to be renewed annually in 
writing. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. In order to assist the Commission in determining 
whether to approve the proposed rule change or to 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one (21) days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSE-77-38. 





Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W. Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14267/December 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-29 


The New York Stock Exchange, Inc. submitted to the 
Commission on November 14, 1977 a proposed rule 
change under Rule 19b-4 to conform its treatment of 
convertible or exchangeable securities with Regulation 
T for purposes of options margin requirements and to 
permit its members to establish nonpurpose loan 
accounts to the extent allowed by Regulation T. 


Publication of the submission is expected to be made 
the Federal Register during the week of December 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-77-29. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14268/December 14, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5889/December 14, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14269/December 14, 1977 


In the Matter of 


FLOW OF CAPITAL SECURITIES, INC. 
Houston, Texas 


(8-20345) 


The Securities and Exchange Commission has ordered 
the institution of public administrative proceedings 
pursuant to Section 15(b) of the Securities Exchange 
Act of 1934 (Exchange Act) against Flow of Capital 
Securities, Inc., a Houston, Texas based registered 
broker-dealer and Peter Paul Smetek, Jr., its president. 


The proceedings are based on staff allegations that 
Flow of Capital Securities, Inc., aided and abetted by 
Peter Paul Smetek, Jr. violated Rules 15b3-1 and 
15b1-2 under the Exchange Act by filing a registration 
Form BD which contained false and inaccurate 
statements. It is also alleged that Flow of Capital 
Securities, Inc. has failed to maintain the required 
minimum capital almost continuously since it began 
doing business in June of 1976 and failed to give timely 
notice and file supplemental financial reports as 
required by Rule 17a-11 of the Exchange Act when the 
firm was not in compliance with the net capital require- 
ments. It is further alleged that Flow of Capital 
Securities, Inc., aided and abetted by Smetek failed to 
keep current and accurate books and records as 
required by Rule 17a-3 of the Exchange Act and failed 
to file certain periodic reports as required by Rule 
17a-5. It is also alleged that Flow of Capital Securities, 
Inc. failed to file its report of income and expenses as 
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required by Rule 17a-10 of the Exchange Act; failed to 
maintain fidelity bond coverage as required by Rule 
15b10-11; and failed to file a designation of 
independent accountants as required by Rule 
17a-5(f)(2) of the Exchange Act. 


A hearing will be scheduled by further order to 
determine whether the allegations of the staff are true; 
to afford the respondents an opportunity to offer any 
defense thereto; and, to determine whether any action 
of a remedial nature is necessary or appropriate in the 
public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14270/December 14, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-77-37 


The American Stock Exchange, Inc. (‘‘Amex’’) sub- 
mitted on December 12, 1977 a proposed rule change 
under Rule 19b-4 to increase to fifty dollars, from 
twenty-five dollars, the amount of a gratuity which may 
be paid to employees of the Exchange and of member 
firms, without prior approval of the Exchange. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate such rule change if it appears to 
the Commission that such action is necessary or appro- 
priate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-77-37. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
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L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14271/December 14, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-36 


The New York Stock Exchange, Inc. submitted a pro- 
posed rule change under Rule 19b-4 to delete Article 
XII1 and Article XIV, Section 16, of the NYSE Consti- 
tution and NYSE Rule 345(d), and to add new Rule 475, 
governing procedures for the prohibition or limitation 
with respect to access to services offered by the 
Exchange or a member of the Exchange. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the Com- 
mission, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-77-36. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. 20549. Copies of the 
filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14272/December 14, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


File No. SR-Amex-77-5 


ORDER APPROVING CERTAIN PROPOSED RULE 
CHANGES BY THE AMERICAN STOCK EX- 
CHANGE, INC. 


On March 29, 1977, the American Stock Exchange, Inc. 
(the ‘‘Amex’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), 15 U.S.C. 78s(b), and Rule 19b-4 there- 
under, 17 CFR 240.19b-4, proposed rule changes to 
amend its Constitution, rules, and policies relating to 
membership and association with members. The Amex 
stated that the proposed rule changes were designed, 
in general, ‘‘to liberalize [its rules] in light of the 1975 
Amendments. . .’’ and*‘‘to eliminate certain regulatory 
constraints on the capital-raising efforts of member 
organizations.’’ On April 29, 1977, the Amex filed an 
amendment to expand the description of the purpose 
and basis of the proposed rule changes and any burden 
on competition imposed by them. Notice of the pro- 
posed rule changes, as amended, together with the 
terms of substance, was given in Securities Exchange 
Act Release No. 13514 (May 6, 1977) and published in 
the Federal Register (42 FR 25550 (May 18, 1977)). 
Interested persons were invited to submit written data, 
views, and arguments by June 8, 1977. The Com- 
mission has not received any comments concerning the 
proposed rule change. 


The proposed rule changes respond, in part, to the 
Commission’s notice to the Amex, under Section 31(b) 
of the Securities Acts Amendments of 1975 (the ‘'1975 
Amendments’’),’ concerning rules which appeared not 
to be consistent with the provisions of the Act, as 
amended. The Commission has determined, at this 
time, to approve certain of the proposed rule changes 
contained in SR-Amex-77-5 and to defer action on other 





"Pub. L. 94-29 (June 4, 1975). See Securities Exchange 
Act Release No. 13027 (December 1, 1976), 41 FR 53557 
(December 7, 1976); Securities Exchange Act Release 
No. 12157 (March 2, 1976), 41 FR 10662 (March 12, 
1976). 


proposed rule changes contained in the subject file 
pending further review of those changes pursuant to 
Section 19(b)(2) of the Act. 


The changes in SR-Amex-77-5 which the Commission is 
today approving are: (1) elimination of the U.S. 
citizenship requirement and the minimum age require- 
ment of 21 currently applicable to members and certain 
associated persons applicants and, in place of these 
requirements, the imposition of a requirement that 
such applicants be of the minimum age responsible for 
contracts in the jurisdictions in which they do business 
(Amex Const. Art. IV, Secs. 1(a)(2), 1(b)(2), and 1(d); 
Commentary .07 to Rule 341); (2) removal of restric- 
tions upon the interest which foreign entities and other 
investors may have in the ownership or profits of a 
member organization (Const. Art. IV, Secs. 2(h), 2(k) 
and 2(n); Rules 310(a) and 310(b), 319(a) and 319(c) and 
Commentary .10 and .20(1) and .20(2) to Rule 319); (3) 
reduction of restraints upon the ability of persons to be 
associated with, or own an interest in, more than one 
member organization (Const. Art. IV, Secs. 2(c) and 
2(e)(4); Rule 313 and Commentary .01 and .02 thereto); 
(4) removal of certain restrictions on capitai-raising by 
member organizations, including restrictions based on 
whether the securities of a member corporation are 
freely transferable (Const. Art. |, Sec. 3(h), Art. IV, 
Secs. 2(j), 2(k) and 2(s); Rule 311(b) and Commentary, 
312(a), 312(c) (deletion only), 312(d), 312(e), 312(k), 
312(m) and 312(n), and other conforming changes);? (5) 
removal of the general prohibition on the issuance of 
freely transferable securities by member organizations 
acting primarily as registered traders and floor brokers 
(Const. Art. IV, Sec 2(i)); (6) elimination of the require- 
ment that members and certain associated persons own 
voting stock in their member corporations, and 
reduction of Amex regulation of member corporation 
stockholders solely on the basis of such stockholding 
(Const. Art. I, Sec. 3(e), Art. IV, Sec. 2(e)(1), and 
numerous conforming changes); (7) deletion of the 
requirement that member organization principals owna 
fixed interest in the business of their entire organiza- 
tions (Const. Art. IV, Sec. 2(v)); (8) reduction of, or the 
establishment of standards governing, the Amex’s 
discretionary authority to require members or member 
organizations to sever business connections with 
associated persons, including the elimination of the 
authority to require the severance of relationships 
which may be detrimental to the Amex or which may 
result in the domination of a member by a non-member 
(Const. Art. IV, Sec. 2(h), Art. V, Secs. 7(a) and 7(b); 
Rules 50(a), 312(f), 312(i), and 312(0)); (9) modification 





7In some instances, the Amex has substituted the term 
“‘publicly-held securities’ for the term ‘‘freely trans- 
ferable securities.’’ Amex Const. Art. I, Sec. 3(h), Art. 
IV, Sec. 2(j); Rule Definitions, paragraph 1; Rule 312(j). 
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of certain customer protection provisions in order to 
delete references to, and regulation of, limited partners 
and certain other associates of member organizations 
(Rules 150(a) and 150(b), 152(a) and 152(b), 153(b), 
170(e), 175, 186, 190(a) and Commentary, 193(a), and 
203); (10) modification to Amex guidelines regarding 
admission of members and approval of certain 
associated persons in order to track the changes in the 
age and citizenship requirements described above, to 
eliminate the requirement that such persons be 
sponsored by members or members’ partners, and to 
vest the Amex staff with the primary resonsibility of 
admitting applicants to membership (Amex Member- 
ship Guidelines);* (11) incorporation of the term 
‘tassociated with a member’’, as that term is defined in 
Section 3(a)(21) of the Act, into the Amex rules 
(numerous changes in the Constitution and rules); and 
(12) other minor conforming changes. 


As noted above, the Commission is deferring final 
action with regard to other rule changes contained in 
SR-Amex-77-5, in order to study these changes in 
greater depth. The rule changes with respect to which 
action is being deferred are: (1) revisions to the 
definitions of ‘‘allied member’’ and ‘‘approved 
person’’ (Amex Const. Art. I, Secs. 3(c) and (g)); (2) 
definition of the term ‘‘control’’ for purposes of the 
Amex Constitution and rules and incorporation of this 
term into certain other rule changes (Const. Art. |, 
Secs. 3(c) and (g), Art. IV, Sec. 1(c); Rule Definitions, 
paragraph 13); (3) definition and incorporation into the 
Amex rules of the term ‘‘engaged in a securities or 
kindred business’’ (Const. Art. 1, Sec. 3(g); Rule 
Definitions paragraph 16); Rules 310(e), 342 and 
Commentary); (4) establishment of a requirement that 
the principal purpose of every member organization be 
the transaction of business as a broker or dealer in 
securities (Const. Art. 1V, Secs. 2(d) and 2(e)(7); Rules 
311(a) and Commentary, and 314); (5) a requirement 
that every member organization be organized under the 
laws of, and have its principal place of business in, the 
United States or a state thereof, with a grandfather 
clause exempting existing Canadian member organiza- 
tions (Const. Art. IV, Sec. 2(m)); (6) new requirements 
governing information which members and member 
organizations must furnish to the Amex (Rule 310(c) 
and new Rule 312(c)); (7) creation of new procedures for 
the approval of approved persons (Rule 310(e)); (8) 





3In approving the changes to the Amex Membership 


Guidelines, the Commission understands that the 
procedures set forth in these Guidelines are descriptive 
only and do not purport to establish substantive 
standards for the admission of any person to member- 
ship or approval of any person seeking to become 
associated with a member or member organization. 
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restrictions regarding the issuance of debt instruments 
by member corporations (Rule 312(h)); (9) deletion of 
certain customer protection rules applicable to 
Canadian member organizations (Commentary .20(3)- 
(5) to Rule 319); (10) new provisions governing the 
association of members, member organizations, and 
their associated persons with other members, member 
organizations, or outside persons (Rule 342 and 
Commentary); and (11) new criteria regarding the 
interests which members, member organizations and 
outside persons may have in the profits or losses of a 
specialist or registered trader joint account (Rule 365 
and Commentary). 


With respect to Art. |, Secs. 3(e) and (h), Art. Il, Secs. 
1(a), 4(b), and 4(c), Art. Ill, Secs. 4 and 5, Art. IV, Secs. 
1(a)(2), 1(b)(2), 1(d), 2(b), 2(c), 2(e)(1) and 2(e)(4), 2(h), 
2(i), 2(j), 2(k), 2(1), 2(n)-(z), 3, 4, and 6, Art. V, Secs. 3, 
4, 5 and 7, and Art. VII, Sec. 1 of the Amex Constitu- 
tion; Guidelines to Admission of Members; Rule 
Definitions Paragraphs 1, 3, and 15; and Rules 13, 50, 
Commentary to 111, 150, 152, 153, 170, Commentary to 
171, 175, 186, 190 and Commentary 193, 203, 310(a), 
310(b), and 310(d), 311(b) and Commentary, 312(a) 
312(c) (deletion only), 312(d)-(g), 312(i)-(0), 313 and 
Commentary, 319 and Commentary .10 and .20(1) and 
(2) thereto, Commentary to 340, Commentary to 341, 
413, 420, 462, 471, 521, 560, and 724, the Commission 
finds that such proposed rule changes as set forth in 
File No. SR-Amex-77-5 are consistent with the 
requirements of the Act and rules and regulations 
thereunder applicable to national securities ex- 
changes. Proposed rule changes in this filing that were 
originally submitted as part of File No. SR-Amex-75-15 
have been previously approved. Proposed rule 
changes in this filing that were originally submitted as 





“Many of the rules amended by SR-Amex-77-5 were, as 
noted above, identified by the Commission, under 
Section 31(b) of the 1975 Amendments, as rules which 
might not be consistent with the Act, as amended. See 
n. 1 supra. Approval by the Commission of changes 
proposed in the subject filing to any rule thus identified 
is not to be construed as a statement by the Commis- 
sion that the rule, as amended, has been brought into 
full compliance with the Act; that rule, as amended, 
still remains subject to the Commission’s review pur- 
suant to Section 31(b) of the 1975 Amendments. 


‘Securities Exchange Act Release No. 11987 (Jan. 7, 
1976), 41 FR 2291 (Jan. 15, 1976); Securities Exchange 
Act Release No. 13593 (June 2, 1977), 42 FR 30455 
‘June 14, 1977). 





part of SR-Amex-75-16 have been withdrawn by the 
Amex® 


With respect to proposed Amendments to Art. |, Secs. 
3(c) and 3(g), Art. IV, Secs. 1(c), 2(d), 2(e)(7) and 2(m) 
of the Amex Constitution; Rule Definitions, paragraphs 
13 and 16; and Rules 310(c) and 310(e), 311(a), 312(c) 
(new), 312(h), 314, Commentary .20(3)-(5) to Rule 319, 
342 and Commentary, and 365 and Commentary, the 
Commission is taking no final action today.’ 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, 15 U.S.C. 78s(b)(2), that the pro- 
posed amendments to the rules enumerated above, 
except those with respect to which the Commission has 
deferred action, be, and they hereby are, APPROVED. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14273/December 15, 1977 


The Securities and Exchange Commission today 
expressed concern regarding the sale to the public of 
interests in various coal related ventures. These invest- 
ments usually take the form of partnership interests or 
fractional undivided working interests. Many of these 
investments essentially offer interests in a lease 
conveying coal property and the subsequent mining 
and sale of coal produced therefrom, in return for a 
cash investment and the passing of a non-recourse note 
to the lessor of the coal property. These investments 
purport to offer substantial present tax benefits and 
future distributions of profit. 





* Letter from Barbara G. Gerwin, Secretary, Amex, to 
Theodore W. Urban, Division of Market Regulation, 
Securities and Exchange Commission (Oct. 6, 1977), 
File No. SR-Amex-75-16. 


7O0n December 13, 1977, the Amex consented to an 
extension of time until December 16, 1977 within which 
the Commission is required to act pursuant to Section 
19(b)(2) of the Act with respect to the above rule 
changes contained in File No. SR-Amex-77-5. 


These interests in coal are securities as defined under 
the Federal securities laws and are therefore subject to 
the anti-fraud provisions of such laws and, absent 
exemption, to the registration provisions as well. The 
registration provisions of the Federal securities laws 
were designed to protect investors be ensuring that 
they are furnished with material information relating 
to, among other things, the nature of and risks involved 
in the proposed investment. It appears that most, if not 
all, of the offerings in question are not registered pur- 
suant to the securities laws, usually relying on a claim 
of a private offering exemption. In such instances, 
investors should be particularly cautious since they do 
not have the protections afforded by the registration 
provisions. 


The Commission is currently aware of public 
allegations of impropriety concerning various aspects of 
these coal investments and has initiated formal investi- 
gations to determine whether, in connection with the 
offer and sale of certain of these interests, various pro- 
visions of the Federal securities laws have been 
violated. In certain instances serious questions have 
been raised as to, among other things: the availability 
of the promised income tax benefits; the potential for 
return on the investments made; and, the availability of 
exemption from the registration provisions of the 
Securities laws. 


The Commission would accordingly urge the public to 
exercise caution prior to investing in any such coal 
ventures. In an effort to assist prospective investors in 
determining whether to invest in such ventures and in 
guarding against fraudulent offerings of coal 
investments, the Commission suggests the following: 


1. If you are not familiar with the produc- 
tion and marketing of coal, you should con- 
sult an independent professional who under- 
stands that business and can evaluate the 
information you have received before 
making an investment decision. This would 
include seeking independent advice regard- 
ing your own tax planning needs as well as 
an independent analysis of the availability of 
the purported tax benefits offered by the 
particular coal investment; 


2. Be particularly wary of unsolicited 
phone calls from strangers; 


3. Be skeptical of suggestions of possible 
spectacular profits and tax write-offs; 


4. Resist pressures to make hurried, unin- 
formed investment decisions; 
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5. Be cautious of any representations re- 
garding the accomplishments of the offeror 
in other coal ventures since prior success is 
not necessarily indicative of future results; 
and, 


6. Consider the risks in relation to your 
own financial position and needs. Ask your- 
self if you can afford the potential loss of the 
entire investment. 


More specifically, ask the following questions of 
person(s) making the offering: 


1. In the instance of an unsolicited call of 
letter how did the caller/writer obtain your 
name?; 


2. Is the offering filed with the SEC? (If so 
then you are entitled to a copy of a prospec- 
tus or offering sheet); 


3. Is the offering filed with the Securities 
Commission of your State?; 


4. Is the salesman licensed to sell securi- 
ties in your State?; 


5. Is the company or any of its principals 
subject to any Federal or State injunctive or 
cease and desist orders?; and, 


6. Ask for a copy of any geological report 
that may have been made. Review the report 
with an independent and knowledgeable 
advisor. 


If you believe that you may have been improperly 
treated, you should consult your attorney to determine 
what steps to take to assert and protect your rights. 
Also, contact your State Securities Commission and the 
nearest SEC Regional Office at any of the following 
locations: New York, New York; Boston; Atlanta; 
Chicago; Fort Worth; Denver; Los Angeles; Seattle; 
and Arlington, Virginia. Although the SEC cannot 
intervene on your behalf or provide legal representation 
to obtain redress of your individual rights, your 
complaint to the SEC may prevent others from being 
defrauded. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14274/December 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY BRADFORD SECURITIES PROCESSING SER- 
VICES, INC. 


(File No. SR-BSPS-77-7) 


Bradford Securities Processing Services, Inc., 
(‘‘BSPS’’) submitted on December 15, 1977, a proposed 
rule change, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, to establish, and to set 
fees for, a service that would enable participants to 
report missing, lost, stolen or counterfeit securities and 
to inquire whether securities coming into their posses- 
sion or keeping have been so reported. In connection 
with the proposed rule change, BSPS requested that 
the Commission approve the proposed rule change 
prior to the thirtieth day after publication in the Federal 
Register. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within five days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, N.W., 
Washington, D.C. 20549. Reference should be made to 
File No. SR-BSPS-77-7. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14275/December 15, 1977 





NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-77-22 


On December 2, 1977, the National Association of 
Securities Dealers, Inc. (‘‘NASD’’) rescinded a rule 
which had become effective upon filing (SR-NASD-77- 
16, filed October 6, 1977) pursuant to Section 
19(b)(3)(A) of the Securities Exchange Act of 1934 and 
which has reduced the variable portion of its annual 
membership assessment. It simultaneously submitted a 
new proposal (SR-NASD-77-22) identical in substance 
to the one submitted as File No. SR-NASD-77-16. That 
proposal became effective upon filing pursuant to 
Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. Thus, the Commission may summarily abrogate it 
on or before January 31, 1978. 


Publication of the original submission was made in 42 
FR 59148 (November 15, 1977). Publication of the 
notice of its rescission and of the new submission is 
expected to be made in the Federal Register during the 
week of December 19, 1977. Interested persons are 
invited to submit written data, views and arguments 
concerning the new submission within 15 days from the 
date of publication in the Federal Register. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-77-22. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14276/December 15, 1977 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South La Salle Street 
Chicago, Illinois 60603 


(SR-MSE-77-36) 


ORDER APPROVING PROPOSED RULE CHANGE 


On October 31, 1977, the Midwest Stock Exchange, 
Incorporated (‘‘MSE’’) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The Exchange 
proposed to delete a provision (relating to earnings) of 
its interpretations respecting approval of stocks under- 
lying MSE options. The Exchange states that the cir- 
cumstances it is intended to cover are covered by 
another provision of the MSE interpretation. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14118, (October 31, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 58460, (November 9, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. 


IT iS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14277/December 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 
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File No. SR-CBOE-77-28 


The Chicago Board Options Exchange, Incorporated 
(‘“CBOE’’) submitted on December 8, 1977, a proposed 
rule change under Rule 19b-4 to amend its Rule 5.5 to 
permit CBOE to utilize a closing rotation on the last day 
of trading in expiring options series commencing at 
2:00'ip.m: {G:S:T.). 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19. 
In order to assist the Commission to determine whether 
to approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-77-28. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14278/December 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-77-36 


The Pacific Stock Exchange Incorporated (‘‘PSE’’) 
submitted on December 12, 1977, a proposed rule 
change under Rule 19b-4 to amend its Rule VI, Section 
4(b), to permit PSE to utilize a closing rotation on the 
last day of trading in expiring options series 
commencing at 12:00 p.m. 
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Publication of the submission is expected to be made in 
the Federal Register during the week of December 19. 
In order to assist the Commission to determine whether 
to approve the proposed rule change or institute pro- 
ceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should be 
made to File No. SR-PSE-77-36. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14279/December 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE NEW YORK STOCK EXCHANGE, INC. 


(File No. SR-NYSE-77-33) 


The New York Stock Exchange, Inc. (‘‘NYSE’’) sub- 
mitted on November 17, 1977, proposed rule changes, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, to conform its rules to the sections of the 
Securities Acts Amendments of 1975 relating to com- 
parison, clearance and settlement of exchange 
transactions. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 





Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
\ D.C. 20549. Reference should be made to File No. 
” SR-NYSE-77-33. 


Copies of the submission, with accompanying exhibits, 
and all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14280/December 15, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


(File No. SR-NYSE-77-34) 


The New York Stock Exchange, Inc. (‘‘NYSE’’) 
submitted on November 17, 1977, a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, amending the capital and insur- 
ance requirements of Rule 496 which relates to transfer 
agents for listed securities. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, N.W., 
Washington, D.C. 20549. Reference should be made to 
File No. SR-NYSE-77-34. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 


available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14281/December 15, 1977 


Administrative Proceeding File No. 3-5321 

In the Matter of 

EASON OIL COMPANY 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until December 28, 
1977 to request a hearing on an application of Eason Oil 
Company (the ‘‘Applicant’’) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934 for an order 
exempting the Applicant from filing periodic reports as 
required by Sections 13 and 15(d) of that Act. 


As the result of an August 1977 merger with a wholly- 
owned subsidiary of International Telephone and 
Telegraph Company (‘‘ITT’’), ITT became the sole 
shareholder of Applicant’s common stock and there is 
no trading in this security. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14282/December 15, 1977 


LAKELANDS RACING ASSOCIATION, INC. 


The Commission has issued an order accepting the 
Offer of Settlement submitted by Lakelands Racing 
Association, Inc. (‘‘Lakelands’’) relating to Lakeiands’ 
application pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’) for exemption 
from the registration requirements of Section 12(g) of 
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the Exchange Act. Pursuant to the Offer of Settlement, 
Lakelands will remain subject to the Exchange Act 
except that it will not be required to provide Part | of 
Form 10-Q in its quarterly reports and that it will file 
the certified financial statements filed with the 
Pennsylvania State Horse Racing Commission pursuant 
to the State Horse Racing Act as part of its registration 
statement on Form 10 and its annual reports on Form 
10-K in lieu of financial statements which satisfy the 
form and content requirements imposed by Regulation 
S-X. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14283/December 15, 1977 


Administrative Proceeding File No. 3-5229 
In the Matter of 

CALPLANS AGRICULTURAL FUND 

(File No. 81-240) 


ORDER DENYING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT. 


The Securities and Exchange Commission has issued 
an order denying the Application of Calplans Agricul- 
tural Fund, a California Limited Partnership, under 
Section 12(h) of the Securities Exchange Act of 1934 for 
an exemption from the registration provisions of 
Section 12(g) of that Act. 


It appeared to the Commission that the granting of the 
requested exemption would not have been consistent 
with the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14284/December 15, 1977 


Administrative Proceeding File No. 3-5328 
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In the Matter of 


THE VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 


File No. 2-16709 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE SECURITIES EXCHANGE 
ACT OF 1934. 


The Securities and Exchange Commission has issued 
an Order granting the Application of Variable Annuity 
Life Insurance Company (‘‘Applicant’’), a wholly- 
owned subsidiary of American General Insurance 
Company, pursuant to Section 12(h) of the Securities 
Exchange Act of 1934 (‘'1934 Act’’) for an exemption 
from the obligation to file annual and other reports for 
periods ending subsequent to December 31, 1976 pur- 
suant to the requirements of Sections 13 and 15(d) of 
the 1934 Act. 


It appears to the Commission that the granting of the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors in view of 
the fact that Applicant is now a wholly-owned subsi- 
diary with only one record and beneficial stockholder. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20308/December 9, 1977 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-6077) 


ORDER AUTHORIZING TRANSACTIONS RELATED 
TO FINANCING CONSTRUCTION OF POLLUTION 
CONTROL FACILITIES AND GRANTING EXEMP- 
TION FROM COMPETITIVE BIDDING 


Pennsylvania Electric Company (‘‘Penelec’’), an elec- 
tric utility subsidiary company of General Public 
Utilities Corporation, a registered holding company, 
has filed an application-declaration and amendments 





thereto with this Commission pursuant to Sections 6(b), 
. 9(a), 10 and 12 of the Public Utility Holding Company 
) Act of 1935 (‘‘Act’’) and Rules 44(b)(3) and 50 promul- 
gated thereunder regarding the following proposed 
transactions. 


Penelec proposes to enter into a Pollution Control 
Facilities Agreement (‘‘Cambria Agreement’’) with the 
Cambria County Industrial Development Authority 
(‘‘Cambria Authority’’), a public instrumentality 
organized under the Pennsylvania Industrial and 
Commercial Development Authority Law, concerning 
the financing of certain pollution control facilities (the 
‘*Cambria Facilities’’) constructed and/or being 
constructed in connection with its Shawville, Seward, 
Williamsburg, Warren and Front Street generating sta- 
tions. It is estimated that the aggregate cost of the 
Cambria Facilities, upon which construction has begun, 
will be about $17,000,000 (excluding allowance for 
funds used during construction), approximately 
$7,000,000 of which has been expended to date. Under 
the Cambria Agreement, the Cambria Authority will 
issue and sell to underwriters at competitive bidding its 
pollution control revenue bonds (‘‘Cambria Authority 
Bonds’’) in an aggregate principal amount of the 
approximate cost (excluding allowance for funds used 
during construction) of the Cambria Facilities 
($17,000,000). It is anticipated that the interest on the 
Cambria Authority Bonds will be exempt from federal 
income taxation, and that consequently the interest rate 
‘ will be substantially less than the rate Penelec would 
otherwise have to pay on a bond issue to finance the 
Cambria Facilities. The Cambria Authority Bonds will 
be issued under a trust indenture between the Cambria 
Authority and a corporate trustee to be approved by 
Penelec. Penelec will not be a party to the underwriting 
arrangements, but the Cambria Agreement provides 
that the terms of the Cambria Authority Bonds shall be 
approved by Penelec. The proceeds from the sale of the 
Cambria Authority Bonds will be deposited in a 
construction fund and will be applied, from time to 
time, to pay the costs of the Cambria Facilities. 


Under the Cambria Agreement, Penelec will issue an 
aggregate of up to $17,000,000 principal amount of its 
first mortgage bonds (‘‘New Cambria Bonds’’), to be 
issued under Penelec’s Mortgage and Deed of Trust to 
Bankers Trust Company, Trustee, dated as of January 
1, 1942, as previously amended and supplemented by 
various supplemental indentures, and as to be further 
amended and supplemented by a supplemental 
indenture creating the New Cambria Bonds. The New 
Cambria Bonds will be delivered to the Cambria 
Authority by Penelec in satisfaction of its obligation to 
pay the purchase price of the Cambria Facilities. The 
interest rate or rates on, maturity date or dates of, and 
redemption or prepayment provisions with respect to 
» the New Cambria bonds will correspond to the interest 


rate or rates, maturity date or dates, and redemption or 
prepayment provisions with the respect to the Cambria 
Authority Bonds. Under the Cambria Agreement, 
Penelec will transfer to the Cambria Authority, subject 
to the lien of its first mortgage bond indenture, its 
interest in the Cambria Facilities, and will reacquire 
such interest, from time to time, as they are completed 
in consideration for the contemporaneous or prior 
delivery to the Cambria Authority of the New Cambria 
Bonds. The principal and interest on the Cambria 
Authority Bonds will be payable solely from payments 
made by Penelec on the New Cambria Bonds, and the 
credit of the Cambria Authority will not be pledged to 
the payment of principal and interest on the Cambria 
Authority bonds. The terms of the Cambria Authority 
Bonds and the New Cambria Bonds will include a man- 
datory redemption provision designed to retire, from 
time to time, beginning after the fifteenth year 
following the date of issuance, not less than 25% of the 
aggregate principal amounts prior to maturity. 


Penelec also proposes to enter into a Pollution Control 
Facilities Agreement (‘‘Dauphin Agreement’’) with the 
Dauphin County Industrial Development Authority 
(‘‘Dauphin Authority’’), a public instrumentality 
organized under the Pennsylvania Industrial and 
Commercial Development Authority Law, concerning 
the financing of certain pollution control facilities (the 
‘‘Dauphin Facilities’’) constructed and/or being 
constructed in connection with its undivided ownership 
interest in the Three Mile Island nuclear generating 
station. It is estimated that Penelec’s share of the 
aggregate cost of the Dauphin Facilities, upon which 
construction has begun, will be about $6,000,000 
(excluding allowance for funds used during 
construction), and that substantially all of the cost has 
been expended to date. Under the Dauphin Agreement, 
the Dauphin Authority will issue and sell to 
underwriters at competitive bidding its pollution 
control revenue bonds (‘‘Dauphin Authority Bonds’’) in 
an aggregate principal amount of Penelec’s share of the 
approximate cost (excluding allowance for funds used 
during construction) of the Dauphin Facilities 
($6,000,000). It is anticipated that the interest on the 
Dauphin Authority Bonds will be exempt from federal 
income taxation, and that consequently the interest rate 
will be substantially less than the rate Penelec would 
otherwise have to pay on a bond issue to finance the 
Dauphin Facilities. The Dauphin Authority Bonds will 
be issued under a trust indenture between the Dauphin 
Authority and corporate trustee to be approved by 
Penelec. Penelec will not be a party to the underwriting 
arrangements, but the Dauphin Agreement provides 
that the terms of the Dauphin Authority Bonds shall be 
approved by Penelec. The proceeds from the sale of the 
Dauphin Authority Bonds will be deposited in a 
construction fund and will be applied, from time to 
time, to pay the costs of the Dauphin Facilities. 
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Under the Dauphin Agreement, Penelec will issue an 
aggregate of up to $6,000,000 principal amount of its 
first mortgage bonds (‘‘New Dauphin Bonds’’), to be 
issued under Penelec’s Mortgage and Deed of Trust to 
Bankers Trust Company, Trustee, dated as of January 
1, 1942, as previously amended and supplemented by 
various supplemental indentures, and as to be further 
amended and supplemented by a supplemental 
indenture creating the New Dauphin Bonds. The New 
Dauphin Bonds will be delivered to the Dauphin 
Authority by Penelec in satisfaction of its obligation to 
pay the purchase price of the Dauphin Facilities. The 
interest rate or rates on, maturity date or dates of, and 
redemption or repayment provisions with respect to 
the New Dauphin Bonds will correspond to the interest 
rate or rates, maturity date or dates, and redemption or 
prepayment provisions with respect to the Dauphin 
Authority Bonds. Under the Dauphin Agreement, 
Penelec will transfer to the Dauphin Authority, subject 
to the lien of its first mortgage bond indenture, its 
interest in the Dauphin Facilities, and will reacquire 
such interest, from time to time, as they are completed 
in consideration for the contemporaneous or prior 
delivery to the Dauphin Authority of the New Dauphin 
Bonds. The principal and interest on the Dauphin 
Authority Bonds will be payable solely from payments 
made by Penelec on the New Dauphin Bonds, and the 
credit of the Dauphin Authority will not be pledged to 
the payment of principal and interest on the Dauphin 
Authority Bonds. The terms of the Dauphin Authority 
Bonds and the New Dauphin Bonds will include a 
mandatory redemption provision designed to retire, 
from time to time, beginning after the fifteenth year 
following the date of issuance, not less than 25% of the 
aggregate principal amounts prior to maturity. 


Penelec requests that the issuance of the New Cambria 
Bonds and the New Dauphin Bonds be exempted from 
the competitive bidding requirements of Rule 50 
pursuant to Rule 50(a)(5) on the grounds that 
competitive bidding would be inappropriate to the pro- 
posed transactions. 


The fees and expenses to be incurred in connection with 
the proposed transactions are estimated at $205,500, 
including legal fees of $42,000, printing expenses of 
$88,000 and trustee’s fees of $44,500. The 
Pennsylvania Public Utility Commission has authorized 
the proposed transactions. No other state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20245), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
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and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
delcaration, as amended, be granted and permitted to 
become effective: 


iT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act, and subject further to the 
reservation of jurisdiction ordered below. 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of the New 
Cambria Bonds and the New Dauphin Bonds as those 
terms are affected by the issuance and sale of the 
Cambria Authority Bonds and the Dauphin Authority 
Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20309/December 9, 1977 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-4549) 


NOTICE OF PROPOSED INCREASE IN LOANS TO 
UNAFFILIATED COAL COMPANY 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (‘‘Penelec’’), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed a fifteenth post- 
effective amendment to its application previously filed 
and amended in this matter pursuant to Sections 9(a) 
and 10 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) regarding the following proposed 
transaction. All interested persons are referred to the 





application, as amended by said post-effective amend- 
», ment, which is summarized below, for a complete state- 
iment of the proposed transaction. 


By orders dated November 17, 1967, July 1, 1970, 
November 25, 1970, March 24, 1971, December 15, 
1971, May 26, 1972, October 26, 1972, December 3, 
1973, December 11, 1974, June 18, 1975, January 16, 
1976, and February 16, 1977 (HCAR Nos. 15899, 16773, 
16909, 17064, 17396, 17581, 17738, 18207, 18706, 
19052, 19348 and 19889), this Commission authorized, 
among other things, Penelec to make loans to the Helen 
Mining Company (‘‘Helen’’), a non-affiliated mining 
company, by acquiring promissory notes to be issued 
by Helen in an amount not in excess of $7,750,000 
through September 30, 1977, such notes to mature 
December 31, 1978. Helen is engaged in developing 
coal mines for the Homer City Generating Station, in 
which Penelec has a 50% interest. The other 50% 
interest in the Homer Station is held by New York State 
Electric & Gas Corporation (‘‘NYSEG’’), a utility not 
affiliated with Penelec, which supplies 50% of the 
financing for Helen. 


By its fifteenth post-effective amendment filed in this 
proceeding Penelec states that as of the date hereof it 
and NYSEG have each loaned Helen $7,750,000, or an 
aggregate of $15,500,000, said sum representing the 
full financing requirement for development of Helen’s 
mine for approximately the current level of production. 
/ The Coal Sales Agreement, dated as of December 28, 
1966, as amended as of April 1, 1974, among Helen, 
NYSEG and Penelec provides, however, that this loan 
limitation does not apply to ‘‘the replacement of capital 
assets, supplies, working capital, or to other outlays 
necessary to comply with changes in the law subse- 
quent to [April 1, 1974], to the extent reasonably neces- 
sary to maintain the production of coal by [Helen] at the 
annual rate of approximately 1,000,000 tons, which is 
the objective.’’ Helen has indicated that it expects to 
need financing of up to an aggregate of an additional 
$4,000,000 (or an additional $2,000,000 from Penelec) 
for such purposes in 1978. Accordingly, Penelec seeks 
authority to (a) increase the amount of loans it may 
make to Helen by $2,000,000 to an aggregate of 
$9,750,000 and (b) acquire notes of Helen until 
December 31, 1978. An increase in the authorized 
amount of indebtedness would be accompanied by an 
amendment to the Helen indenture of mortgage which 
secures the notes. 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than Januray 4, 1978, request in 


writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
post-effective amendment to the application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as amended by said post-effective 
amendment or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notice and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20310/December 9, 1977 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-6052) 


ORDER AUTHORIZING ISSUE AND SALE OF 
PREFERRED STOCK TO INSURANCE COMPANIES, 
GRANTING EXEMPTION FROM COMPETITIVE 
BIDDING AND RELEASING JURISDICTION PRE- 
VIOUSLY RESERVED 


Pennsylvania Power Company (‘‘Penn Power’’), an 
electric utility subsidiary company of Ohio Edison Com- 
pany, a registered holding company, has filed with this 
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Commission amendments to its application-declaration 
previously filed and amended pursuant to Sections 6(b) 
and 12(c) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 42 and 50 promulgated 
thereunder regarding the following proposed transac- 
tions. 


By order dated Octobed 31, 1977 (HCAR No. 20233), 
issued in this proceeding, Penn Power was authorized to 
increase its authorized shares of preferred stock, par 
value $100, from 500,000 to 740,000 shares. Jurisdic- 
tion was reserved in that order with respect to the 
proposed issue and sale of 100,000 shares of the New 
Preferred Stock. 


By amendments filled in this proceeding, it is stated 
that Penn Power proposed to issue and sell 100,000 
shares of its New Preferred Stock, at par value of $100 
per share, in a direct private placement as follows: 
50,000 shares to Allstate Insurance Company; 40,000 
shares to Lincoln National Life Insurance Company; 
5,000 shares to Allstate Fire Insurance Company; and 
5,000 shares to PMI Mortgage Insurance Company 
The New Preferred Stock will be entitled, when and as 
declared by Penn Power’s Board of Directors, to 
quarterly cumulative dividends at the annual rate of 
8.24% from the date said stock is issued. No finder’s or 
other fee, commission or remuneration is to be paid 
directly or indirectly in connection with the issue, sale 
or distribution of the New Preferred stock. Penn Power 
will pay all of the insurance companies’ reasonable out- 
of-pocket expenses arising in connection with the trans- 
actions, including the fees of their counsel. 


The New Preferred Stock will be redeemable (a) com- 
mencing December 1, 1982, pursuant to the Sinking 
Fund described below, and (b) at any time, upon not 
less than 30 nor more than 60 days’ notice, in whole or 
in part, at Penn Power’s option, at the following prices 
plus accrued dividends to the date of redemption: 
$108.24 per share if redeemed on or prior to December 
1, 1987; $104.12 per share, if redeemed after December 
1, 1987, and on or prior to December 1, 1992; $102.06 
per share if redeemed after December 1, 1992, and on 
or prior to December 1, 1997. No share of the New 
Preferred Stock may be redeemed prior to December 1, 
1982, if the funds for such redemption are obtained 
directly or indirectly from borrowings or the issuance of 
preferred stock at a lower effective interest or dividend 
cost than 8.24%. 


As long as there are no arrearages with respect to 
preferred stock dividends, the New Preferred Stock will 
be entitled to a cumulative Sinking Fund sufficient to 
retire a number of shares in each year equal to 5% of 
the number of shares of the New Preferred Stock 
originally issued. The redemption price pursuant to 
such Sinking Fund will be $100 per share plus accrued 
dividends. Such redemptions will be on December 1 in 
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each year beginning in 1982, subject to limitations con- 
tained in Penn Power’s charter which in effect permit 
redemption of the New Preferred Stock only from the 
surplus on the date of redemption in an amount not 
exceeding the net income of Penn Power for a specified 
12 months’ period less dividends on the preferred stock 
during such period. The Sinking Fund provisions 
require that all shares of the New Preferred Stock 
required to be redeemed be so redeemed before 
dividends (other than dividends payable in common 
stock) may be paid on the common stock. Penn Power 
requests authority pursuant to Rule 42 to redeem the 
New Preferred Stock in accordance with these Sinking 
Fund provisions. 


The proceeds from the sale of the New Preferred Stock 
will be used to repay unsecured short-term debt 
(estimated to aggregate approximately $10,800,000 at 
the time of such issuance), and the balance, if any, will 
be applied to Penn Power’s construction program, 
which is estimated at approximately $73,672,000 for 
1977. 


Penn Power requests an exemption from the competi- 
tive bidding requirements of Rule 50 on the grounds 
that the sale will be made pursuant to a private place- 
ment to financial institutions without the involvement 
of any investment banking firm or other party to whom 
a commission would be paid and the terms of the New 
Preferred Stock are based on prevailing market condi- 
tions. 


The Pennsyivania Public Utility Commission has 
authorized the proposed issue and sale of the New 
Preferred Stock. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. The fees 
and expenses to be incurred in connection with the 
proposed transactions are estimated at $53,500, 
including legal fees of $22,500 and purchasers’ out-of- 
pocket expenses of $15,000. 


Upon the basis of the facts in the record it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective and that the jurisdiction heretofore reserved 
be released: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that said 
application-declaration, as amended, be, and it hereby 
is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act and 





that the reservation of jurisdiction previously ordered 
be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20310-A/ December 14, 1977 


in the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-6052) 
SUPPLEMENTAL ORDER CORRECTING ERRORS 


The order of/December 9, 1977 (HCAR No. 20310) 
issued in this proceeding is hereby corrected in the 
following respects. 


The first sentence of the fourth paragraph is corrected 
to read in full as follows: 


The New Preferred Stock will be redeemable 
(a) commencing December 1, 1982, pur- 
suant to the Sinking Fund described below, 
and (b) at any time, upon not less than 30 
nor more than 60 days’s notice, in whole or 
in part, at Penn Power’s option, at the 
following prices plus accrued dividends to 
the date of redemption: $108.24 per share if 
redeemed on or prior to December 1, 1987; 
$104.12 per share, if redeemed after 
December 1, 1987, and on or prior to 
December 1, 1992; $102.06 per share if 
redeemed after December 1, 1992, and on or 
prior to December 1, 1997; and $100.83 per 
share if redeemed after December 1, 1997. 


The second sentence of the fifth paragraph is corrected 
to read in full as follows: 


Such redemptions will be on December 1 in 
each year beginning in 1982, subject to 
limitations contained in Penn Power’s 


charter which in effect permit redemption of 
the New Preferred Stock only from the 
surplus on the date of redemption. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20311/December 9, 1977 


In the Matter of 

CONSOLIDATED NATURAL GAS COMPANY 
30 Rockeffeller Plaza 

New York, New York 10020 

CNG COAL COMPANY 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 

(70-6005) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING INTRASYSTEM FINANCING 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (‘‘Consolidated’’), a registered holding 
company, and certain of its subsidiary companies listed 
above have filed with this Commission a post-effective 
amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(a), 6(b), 7, 9(a), 10, and 
12(b) of the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rule 45 promulgated thereunder 
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regarding the following proposed transactions. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


By orders in this proceeding dated June 6, 1977, and 
June 20, 1977 (HCAR Nos. 20065 and 20081), the 
Commission authorized Consolidated and certain of its 
subdidiary companies to engage in various transactions 
in connection with the Consolidated System’s financing 
program for 1977. In the present posteffective 
amendment, additonal financing described below is 
proposed for certain subsidiaries that would take place 
in 1978 prior to Commission authorization of the 
System’s financing program for that year. 


Consolidated proposes to make open account advances 
of up to $15,000,000 to Consolidated System LNG 
Company (‘‘LNG Company’’) to finance working capital 
requirements. Such advances may be made, repaid, 
and remade, as requested from time to time by LNG 
Company, through May 31, 1978. Such open account 
advances will be repaid on or before a date not more 
than one year from the date of the first advance, with 
interest at substantially the same effective rate of 
interest as the related commercial paper or short-term 
bank borrowings by Consolidated. Should consolidated 
have no commercial paper sales or bank borrowings 
during this period, the interest rate would be the prime 
commercial interest rate of The Chase Manhattan 
Bank, N.A., in effect from time to time. 


Consolidated also proposes to make open account 
advances of up to $30,000,000 to CNG Producing 
Company (‘‘CNG Producing’’) to finance exploration 
and development of Gulf offshore leases. Such 
advances will be made as called for from time to time by 
CNG Producing through May 31, 1978, and will bear 
interest at the prime commercial rate of interest at The 
Chase Manhattan Bank, N.A., in effect from time to 
time. The advances, to the extent outstanding, will be 
repaid through long-term financing for which authori- 
zation will be requested in the System’s 1978 Financing 
Program. 


It is expected that CNG Research Company (‘‘CNG 
Research’’) will require financing of $1,400,000 from 
Consolidated during the period January 1 through May 
31, 1978. In said order of June 6, 1977, the Commission 
authorized CNG Research to sell 17,000 shares of its 
common stock, $100 par value, at par, aggregating 
$1,700,000, and Consolidated to acquire such shares 
during 1977. It now appears that CNG Research will not 
require all of such financing during 1977 but will 
require part of it (estimated at $700,000) during the 
early months of 1978. Therefore, it is proposed that this 
authorization be extended from December 31, 1977, to 
and including May 31, 1978. Further, in order to 
complete the necessary financing referred to, Consoli- 
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dated and CNG Research now propose that CNG 
Research issue and sell an additional 7,000 shares of its 
common stock, $100 par value, and Consolidated 
acquire for cash such shares at an aggregate par value 
of $700,000 prior to May 31, 1978. 


it is also expected that CNG Coai Company (‘‘CNG 
Coal’’) will require financing of $800,000 from 
Consolidated during the period January through May 
1978. In said order of June 6, 1977, the Commission 
authorized CNG Coal to sell 30,000 shares of its 
common stock, $100 par value, at par, aggregating 
$3,000,000, and Consolidated to acquire such shares 
during 1977. It now appears that CNG Coal will not 
require all of such financing during 1977 but will 
require part of it (estimated at $200,000) during the 
early months of 1978. Therefore, it is proposed that this 
authorization be extended from December 31, 1977, to 
and including May 31, 1978. Further, in order to 
complete the necessary financing referred to, 
Consolidated and CNG Coal now propose that CNG 
Coal issue and sell an additional 6,000 shares of its 
common stock, $100 par value, and Consolidated 
acquire for cash such shares at an aggregate par value 
of $600,000 prior to May 31, 1978. 


It is requested that the Rule 24 certificates of 
notification regarding the proposed transactions be 
filed on a quarterly basis. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. The fees and expenses to be 
incurred in connection with the proposed transactions 
are estimated not to exceed $500. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, request in 
writing that a hearing be held in respect of such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the application- 
declaration which he desires to controvert; or he may 
request that he be notified should the Commission 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
now amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 





advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20312/December 9, 1977 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
¥3? Rockefeller Plaza 
New York, New York 10020 


CONSOLIDATED GAS SUPPLY CORPORATION 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
WEST OHIO GAS COMPANY 

(70-6103) 


NOTICE OF PROPOSED OPEN ACCOUNT AD- 
VANCES TO SUBSIDIARY COMPANIES BY PARENT 
COMPANY IN CONNECTION WITH INTRASYSTEM 
PREPAYMENT OF PROMISSORY NOTES AND 
RELATED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (‘‘Consolidated’’), a registered holding 
company, and its subsidiary companies, Consolidated 
Gas Supply Corporation (‘‘Supply Corporation’’), The 
East Ohio Gas Company (‘‘East Ohio’’), The Peoples 
Natural Gas Company (‘‘Peoples’’), and West Ohio Gas 
Company (‘‘West Ohio’’), have filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(a), 6(b), 7, 9(a), 10, and 12(b) of 
the Act and Rules 42(b)(2), 45, and 50(a)(3) promul- 
gated thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for acomplete statement of the proposed transactions. 


It is stated that certain companies in the Consolidated 
System temporarily accumulate cash over and above 
current requirements, for the most part because of 
large seasonal heating business. At the same time, 
Consolidated may require funds for working capital and 
for the financial requirements of other system 
companies. Therefore, Consolidated may be making 
short-term borrowings when subsidiaries with excess 
cash are making temporary money-market investments 
outside the System. It is stated that it would be advan- 
tageous to alleviate this situation and to continue the 
temporary prepayment of the subsidiary’s long-term 
notes which optimizes the internal utilization of excess 
cash funds accumulated within the System. 


It is proposed that the following subsidiaries make 
temporary prepayments on long-term notes held by 
Consolidated from excess cash funds, from time to time 
prior to December 31, 1978, not exceeding at any time 
the aggregate amounts set forth below: 


Supply Corporation 
East Ohio 

Peoples 

West Ohio 


$50,000,000 
75,000,000 
15,000,000 


3,500,000 


$143,500,000 


Consolidated estimates that the aggregate prepayment 
of $143,500,000 is the maximum that can be utilized for 
the temporary financing of System requirements during 
1978. 


The long-term notes temporarily prepaid by an 
individual subsidiary will be those bearing the highest 
interest rate outstanding at the time of each prepay- 
ment. Interest on such notes will cease upon prepay- 
ment and start again upon reinstatement of the notes. 
As funds are thereafter required by such subsidiary for 
corporate purposes, including construction, it is 
proposed that advances be made on open account to the 
subsidiary by Consolidated in an aggregate amount not 
to exceed the amount of long-term notes previously 
prepaid, less any current maturities applicable to notes 
which have matured subsequent to the prepayment 
dates. The open account advances will bear interest at 
the same rate or rates as borne by the equivalent 
principal amounts of the notes previously prepaid by 
such subsidiary during 1978, but in reverse order to 
that of the prepayments, i.e., from the lowest rate on 
the notes previously prepaid to the highest rate. 
Interest on the open account advances will commence 
on the date of the advance and will become due on June 
30, 1978, and December 31, 1978, and/or on the date 
such advances are repaid by the reinstatement of the 
prepaid notes. 
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It is proposed that open account advances to a 
subsidiary be increased or decreased from time to time 
in accordance with variations in the cash flow of the 
subsidiary; however, at no time will the advances 
outstanding be in excess of the notes prepaid. At such 
time as the open account advances equal the aggregate 
amount of the prepaid notes, or in any event not later 
than December 31, 1978, the notes prepaid by a 
subsidiary will be reinstated in repayment of the 
related outstanding open account advances made to the 
subsidiary by Consolidated. However, if the aggregate 
of the notes prepaid exceeds such advances at the end 
of 1978, Consolidated proposes to make cash repay- 
ment of the difference in order to effect reinstatement 
of the proposed notes in full. No financing of any 
subsidiary which may be presently or subsequently 
authorized by this Commission in connection with the 
construction or gas storage programs of any such 
subsidiary will be consummated until such time as 
advances have been made in an amount equal to the 
amount of notes prepaid. 


It is stated that the proposed transactions will be 
beneficial to the System because they will: (1) permit 
subsidiary companies with excess cash to prepay 
temporarily long-term notes held by Consolidated, with 
aresulting reduction in their interest expense; (2) make 
available to Consolidated a temporary cash source for 
working capital and for the financing of other 
companies within the System; and (3) permit 
Consolidated, which obtains all external financing 
required by the System, to consequently defer or 
prepay short-term financing such as inventory loans 
with banks and commerical paper borrowings for 
working capital. 


The expenses to be incurred in connection with the 
proposed transactions are estimated not to exceed 
$2,600. It is stated that the Public Service Commission 
of West Virginia has authorized the prepayment and 
reactivation of the long-term notes and the short-term 
borrowings proposed by Supply Corporation and that 
no other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The applicants-declarants 
request that authority be granted to file certificates 
under Rule 24 reporting transactions consummated 
pursuant to this filing on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secre- 
tary, Securities and Exchange Commission, Washing- 
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ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as filed or 
as it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will received any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20313/December 13, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5887/December 13, 1977 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20314/December 13, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5888/December 13, 1977 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20315/December 13, 1977 





In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-5940) 


SUPPLEMENTAL ORDER AUTHORIZING INCREASE 
IN AMOUNT OF OUTSTANDING NOTES TO BANKS 
AND COMMERCIAL PAPER AND EXCEPTION 
FROM COMPETITIVE BIDDING 


Louisiana Power & Light Company (‘‘Louisiana’’), a 
public-utility subsidiary company of Middle South 
Utilities, Inc. (‘‘Middle South’’), a registered holding 
company, has filed with this Commission a_ post- 
effective amendment to the declaration in this pro- 
ceeding pursuant to Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rule 
50(a)(5) promulgated thereunder regarding the 
following proposed transactions. 


By order in this proceeding dated December 28, 1976 
(HCAR No. 19825), the Commission authorized 
Louisiana to issue and sell its short-term notes to a 
group of banks and to a commercial paper dealer, 
through December 31, 1978, with maturities not later 
than December 31, 1978, in an aggregate principal 
amount of all such borrowings at any one time out- 
standing not exceeding $85,000,000. The presently 
effective loan commitments from such banks terminate 
on December 31, 1977. Louisiana now proposes that the 
aggregate principal amount of all such borrowings that 
it is permitted to have outstanding at any one time 
through December 31, 1978, be increased to 
$100,000,000. In such connection, it has obtained an 
increase in the amount of the commitment from its 
commercial paper dealer to $75,000,000 and new bank 
loan commitments for the period through December 31, 
1978. The respective maximum principal amounts at 
any one time outstanding which are proposed to be 
borrowed by Louisiana during such period from the 
participating banks (some of which commitment 
amounts have been increased and three of which 
participating banks are new participants) are as 
follows: 


Maximum Amount 
The Chase Manhattan Bank (N.A.), 
New York, N.Y. 
Irving Trust Company, New York, N.Y. 
Whitney National Bank of New Orleans, La. 
First National Bank of Commerce, 
New Orleans, La. 
Manufacturers Hanover Trust Company, 
New York, N.Y. 
First National Bank of Louisville, Kentucky 
Bank of Virginia, Norfolk, Va. 


$49,000,000 
10,000,000 
8,000,000 


6,000,000 
5.000.000 


5,000,000 
5,000,000 


Hibernia National Bank, New Orleans, La. 5,000,000 
National American Bank of New Orlean, La. 2,500,000 
The National Bank of Commerce in Jefferson Parish, 
New Orleans, La. 750,000 
First State Bank & Trust Company, 

Bogalusa, La. 

The bank of New Orleans and Trust Company, 
New Orleans, La. 

Central Bank, Monroe, La. 

Assumption Bank & Trust Company, 
Napoleonville, La. 

First National Bank of Jefferson Parish, 
Gretna, La. 

First National Bank of West Monroe, La. 
American Bank & Trust Company in 

Monroe, La. 

Bank of Louisiana in New Orleans, La. 

Bastrop National Bank, Bastrop, La. 

Guaranty Bank & Trust Company, Gretna, La. 
Metairie Bank & Trust Co., Metairie, La. 
Terrebonne Bank & Trust Company, 

Houma, La. 

Ouachita National Bank, Monroe, La. 

Bank of the South, Gretna, La. 

First Guaranty Bank, Hammond, La. 

Franklin State Bank & Trust Company, 
Winnsboro, La. 

Winnsboro State Bank & Trust Co., 
Winnsboro, La. 

Bank of Morehouse, Bastrop, La. 

Citizens Bank & Trust Company, 

Thibodaux, La. 


640,000 


500,000 
500,000 


240,000 


200,000 
150,000 


100,000 
100,000 
100,000 
100,000 
100,000 


100,000 
100,000 
80,000 
75,000 


50,000 


50,000 
25,000 


20,000 
$99,480,000 


The terms of the borrowings from the Louisiana banks 
and of the sale of commercial paper notes are 
unchanged from the presently effective commitments. 
As noted below, compensating balances are now being 
required by the non-Louisiana banks. 


The proposal bank loans will be evidenced by 
unsecured promissory notes of Louisiana, each to the 
order of the lending bank, maturing not later than 
December 31, 1978, and bearing interest at the prime 
rate in effect from time to time at certain New York 
banks. Such notes will be subject to prepayment in 
whole at any time or in part from time to time without 
penalty or premium. 


Louisiana maintains accounts with the lending 


Louisiana banks and at September 30, 1977, the 
balance in such accounts aggregated $1,389,754. It is 
stated that, although the balances in some of these 
Louisiana accounts may be deemed to be compensating 
balances, most of these bank accounts are working 
accounts and fluctuations in their balances do not 
reflect or depend upon fluctuations in the repsective 
amounts of such bank loans outstanding. The minimum 
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balances customarily maintained in such bank accounts 
aggregate $1,291,000. If minimum balances of 10% or 
20% were required, the effective rate of interest would 
be 8.61% or 9.69%, respectively, using a prime rate of 
7-3/4%. The interest rate charged by the Louisiana 
banks will be the prime rate in effect from time to time 
at The Chase Manhattan Bank (N.A.), presently 
7-3/4%. 


Each of the above non-Louisiana banks will require a 


Each of the above non-Louisiana banks will require a 
compensating balance with respect to the amount of its 
loan commitment and/or a compensating balance with 
respect to the amount of its loans to Louisiana out- 
standing, but in no case will such compensating 
balance or the total of such compensating balances 
exceed 20%. Assuming a7-3/4% prime rate and a 20% 
compensating balance, the effective interest cost on 
loans from the non-Louisiana banks would be 9.69%. 
The interest rate charged by each non-Louisiana bank 
will be its prime rate in effect from time to time. 


Louisiana’s construction program contemplates ex- 
penditures of approximately $206,000,000 in 1977 and 
$226,000,000 in 1978. It is stated that the net proceeds 
of the proposed borrowings will be used, together with 
other funds available to Louisiana, for the construction 
of new facilities, for additions and improvements to 
present facilities, and for other corporate purposes. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20257), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
Standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended by said post-effective amend- 
ment, be permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act, except that the time for 
filing the certification thereunder is extended so as to 
allow filing on a quarterly basis. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Ftizsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20316/December 14, 1977 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


(70-6075) 


ORDER AUTHORIZING PROPOSED AGREEMENTS 
WITH STATE AUTHORITY FOR CONSTRUCTION OF 
POLLUTION CONTROL EQUIPMENT AND GRANT- 
ING EXEMPTION FROM COMPETITIVE BIDDING 


Public Service Company of Oklahoma (‘‘PSO’’), an 
electric utility subsidiary company of Central and South 
West Corporation, a registered holding company, has 
filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 6(a), 
7, 9(a), 10 and 12(d) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 44(b)(3) and 50 
promulgated thereunder regarding the following 
proposed transactions. 


PSO states that it has begun construction of two 
coal-fired generating units, Northeastern Station Unit 3 
and Unit 4 (the ‘‘Units’’), each with a rated capacity of 
450 megawatts. Unit 3 is scheduled to be completed in 
mid-1979, and Unit 4 is scheduled to be completed in 
mid-1980. In order to comply with applicable state and 
federal environmental control standards with respect to 
the Units, it is necessary to construct and equip the 
Units with certain air and water pollution control 
facilities and sewage and solid waste disposal facilities 
(the ‘‘Facilities’’). PSO proposes to enter into two 
installment sales agreements (‘‘Agreements’’) with the 
trustees of the Oklahoma Environmental Finance 
Authority (‘‘Authority’’), an instrumentality of the 
State of Oklahoma, pursuant to which the Authority 
would undertake the financing of the Facilities. The 
Agreements provide that PSO will transfer its interest 
in the Facilities to the Authority, which will own them 
during the period of construction. PSO, as agent for the 
Authority, will provide for the completion of the 
Facilities and will be reimbursed by the Authority for 





the costs incurred in connection therewith. Title to the 
Facilities will be reconveyed to PSO pursuant to the 
Agreements upon completion of construction. 


It is stated that the acquisition and construction of the 
Facilities will be financed through the issuance by the 
Authority of up to $49,000,000 of its Pollution Control 
Revenue Bonds, Series A, and of up to $1,000,000 of its 
Environmental Improvement Revenue Bonds, Series A 
(collectively, the ‘‘Bonds’’). The Environmental 
Improvement Revenue Bonds, Series A, will be issued 
under provisions of the Internal Revenue Code for 
so-called ‘‘small issues’’ of industrial development 
revenue bonds and the proceeds thereof will go to 
finance items that might not qualify under the Code as 
pollution control facilities. 


The Bonds will be sold pursuant to a single under- 
writing agreement among the Authority, the under- 
writers, and PSO, which agreement contains various 
warranties, representations and indemnities by PSO. 
Each issue of Bonds wili be issued pursuant to a 
separate Indenture of Trust entered into concurrently 
with a separate Installment Sales Agreement between 
PSO and the Authority. The Environmental Improve- 
ment Revenue Bonds, Series A, will be secured by a 
lien on the facilities financed thereby subordinate to the 
lien of PSO’s first mortgage indenture. In all other 
respects the terms of each issue and of the 
corresponding documents for each issue will be sub- 
stantially the same. 


The Bonds will be dated on or about the first day of the 
month in which they are issued (presently scheduled for 
December 1977), will bear interest semiannually, and 
will mature at a date or dates not more than 30 years 
from their date of issuance. The exact maturity dates 
will be determined at the time of pricing of the Bonds. 


The Bonds will be redeemable at any time in whole at 
PSO’s option at par plus accrued interest upon the 
occurrence of various extraordinary events specified in 
the Agreements and Indentures. All of the Bonds, or 
such portion of the Bonds maturing not more than 10 
years after the date of issuance, will be redeemable in 
whole on any date or in part on any interest payment 
date on or after a date to be 10 years from the date of 
issuance, at PSO’s option, at redemption prices (plus 
accrued interest) beginning at 103.0% of the principal 
amount and declining by .5% each year thereafter to 
par for redemption on or after a date 16 years from the 
date of issuance. The Bonds will be subject to 
mandatory redemption at par plus accrued interest if, 
as aresult of a failure by PSO to observe any covenant, 
agreement, representation or warranty in the Agree- 
ments, the interest payable on the Bonds becomes 
subject to federal income taxation. All or a portion of 
the Bonds maturing more than 10 years after the date of 
issuance will be subject to mandatory redemption in 


satisfaction of sinking fund provisions under the 
Indentures. The sinking fund provisions will be deter- 
mined in detail at the time of pricing, but will be 
designed to retire in less than 30 years at least 25% in 
principal amount of the Bonds. It is stated that PSO’s 
Bond counsel is prepared io render its legal opinion 
that interest on the Bonds will be free from federal 
income taxation and that, while it is not possible to 
ascertain in advance the interest rate which may be 
obtained in connection with the issuance of the Bonds, 
similar tax-exempt bonds generally carry an annual 
interest rate which is significantly lower than that of 
comparable taxable bonds. 


The proceeds from the sale of the Bonds will (except as 
otherwise required under the Indentures) be placed in 
project funds maintained by the Trustee and will be 
disbursed to reimburse PSO for (i) the cost of 
acquisition and construction of the Facilities, (ii) the 
Trustee’s expenses, and (iii) the Authority’s 
administrative and overhead expenses incurred in 
connection with the issuance of the Bonds. In the event 
the amounts in the project fund are insufficient to cover 
such costs, PSO is obligated under the Agreements to 
complete construction of the Facilities at its own 
expense. 


The Agreements contain an unsecured commitment by 
PSO to pay to the Trustee on behalf of the Authority, in 
payment of the purchase price of the Facilities, 
amounts sufficient to enable the Authority to service 
the Bonds, such amounts to be held under the 
Indentures in a Bond Fund. 


It is contemplated that the Bonds will be sold by the 
Authority pursuant to an agreement among it, PSO and 
Goldman, Sachs & Co. and Salomon Brothers as under- 
writers. 


PSO requests that the Agreements and the under- 
writing agreement be exempted from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a) (5). 


The record is incomplete with respect to the fees and 
expenses to be incurred in connection with the 
proposed transactions. The Corporation Commission of 
the State of Oklahoma has authorized the proposed 
transactions. No other state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20237), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
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adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


iT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act and subject further to the 
reservation of jurisdiction ordered below. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to (i) the amount of 
PSO’s payments under the Sales Agreements to service 
requirements on the Bonds; (ii) the terms of the Sales 
Agreements relating to the maturities and sinking fund 
redemption requirements of the Bonds; and (iii) the 
fees and expenses to be incurred in connection with th 
proposed transactions. 


For the Commission by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20317/December 14, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5831) 


ORDER AUTHORIZING EXTENSION OF MATURITY 
DATE OF INTRASYSTEM LOAN 


National Fuel Gas Company, a registered holding 
company, and its wholly-owned subsidiary, National 
Fuel Gas Supply Corporation (‘‘Supply’’), have filed a 
post-effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), and 
Rules 43 and 45 promulgated thereunder. 
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By order dated May 10, 1976, (HCAR No. 19521) the 
Commission authorized National to issue and sell its 
preferred stock and to loan the proceeds of the sale to 
certain subsidiaries in exchange for notes of those sub- 
sidiaries. Pursuant to that authorization National 
loaned $25,000,000 of the proceeds of its preferred 
stock sale to National Fuel Gas Distribution Corporation 
and $5,000,000 to Supply in exchange for Supply’s 
9.6% note maturing December 31, 1977. The interest 
rate of the note is equal to the effective cost of money 
incurred by National in the sale of its preferred stock, 
rounded to the next highest multiple of 1/10 of 1%. 
Supply has applied the proceeds of the sale of such note 
to develop existing wells to serve as gas storage 
facilities. Upon receipt of Federal Energy Regulatory 
Commission (‘‘FERC’’) authorization for certain 
related transactions, these facilities will be transferred 
to National Gas Storage Corporation (‘‘Storage’’), a 
corporation presently being organized as a subsidiary 
of National, and Storage will issue certain of its 
securities to National and Supply. 


When this application-declaration was filed with this 
Commission it was contemplated that all necessary 
authorizations involving Storage, including that of 
FERC, would be received by December 31, 1977. 
National has now been informed that it is unlikely that 
the requisite FERC approval will be received before 
April 1978. Authorization is now requested to extend 
the maturity of Supply’s $5,000,000 note to National to 
December 31, 1978. The interest rate and other terms 
of the note will remain the same. If the FERC 
authorization is received prior to December 31, 1978, 
the note will be prepaid upon the completion of certain 
transactions involving Storage. 


It is stated that no special or separable fees or expenses 
will be incurred in connection with the proposed trans- 
action. It is further stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20261), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 





and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20318/December 15, 1977 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-6106) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Jersey Central Power 
& Light Company (‘‘Jersey Central’’), an electric utility 
subsidiary company of General Public Utilities 
Corporation, a registered holding company, has filed an 
application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Section 6(b) of the Act and Rule 50 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
application, which is summarized below, for a complete 
statement of the proposed transaction. 


Jersey Central proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, up to $50,000,000 principal amount of First 
Mortgage Bonds (‘‘Bonds’’), to mature in 30 years. The 
interest rate (which will be a multiple of 1/8 of 1%) 
and the price (which will be not less than 98% and 
not more than 101% of the principal amount of the 
Bonds, plus accrued interest from February 1, 1978, to 
the date of delivery) will be determined by competitive 
bidding. The Bonds will be issued under the Indenture, 
dated as of March 1, 1946, between Jersey Central and 
Citibank, N.A., Trustee, as heretofore supplemented 
and amended, and as to be further supplemented and 
amended by a Thirty-Second Supplemental Indenture 
to be dated as of January 20, 1978. None of the Bonds 
may be redeemed at the option of Jersey Central prior 


to February 1, 1983, if the funds for such redemption 
are obtained at an interest cost lower than the yield of 
the Bonds, except under certain circumstances. 


The proceeds (exclusive of any premium or discount 
and accrued interest) from the sale of the Bonds will be 
applied to the payment at or before maturity of a 
portion of Jersey Central’s $10,000,000 of short-term 
bank loans expected to be outstanding at the date of 
sale of the Bonds, or for construction purposes. The 
estimated cost of Jersey Central’s 1978 construction 
program is $365,000,000 (including allowance for funds 
used during construction). At December 5, 1977, Jersey 
Central had short-term bank loans outstanding of 
$10,000,000. 


It is stated that at November 30, 1977, Jersey Central 
had property additions sufficient to permit it to issue 
only approximately $42,000,000 principal amount of 
first mortgage bonds. Jersey Central expects to issue 
approximately $42,000,000 principal amount of the 
Bonds against property additions to the extent available 
and the remaining $8,000,000 principal amount against 
the deposit of cash with the Trustee from the proceeds 
of the sale of the Bonds. Jersey Central would withdraw 
such cash from the Trustee during the first quarter of 
1978 against property additions as they become 
available. The consumation of transactions relating to 
the transfer of interests in the Three Mile Island and 
Forked River nuclear generating stations between 
Jersey Central and its affiliates, which transfer is the 
subject of another application with this Commission 
(File No. 70-5951), would give rise to property additions 
sufficient to permit Jersey Central to issue 
$165,000,000 principal amount of additional first 
mortgage bonds. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $160,000, 
including printing expenses of $65,000 and legal fees of 
$34,000. The fees and expenses of counsel for the 
underwriters, to be paid by the successful bidders, will 
be supplied by amendment. It is stated that the Board 
of Public Utilities of the State of New Jersey has 
jurisdiction over the proposed transaction. No other 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 10, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
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be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date the application, as filed or as it may be amended, 
may be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20319/December 15, 1977 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


CENTRAL AND SOUTH WEST CORPORATION 
P.O. Box 1631 
Wilmington, Delaware 19899 


(70-6092) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PROJECT BONDS IN A PRIVATE PLACEMENT BY 
SUBSIDIARY AND REQUEST FOR EXEMPTION 
FROM COMPETITIVE BIDDING AND OF PROPOSED 
CAPITAL CONTRIBUTION BY HOLDING COMPANY 
TO SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Central and South 
West Corporation (‘‘CSW’’), a registered holding 
company, and its electric utility subsidiary company 
Public Service Company of Oklahoma (‘‘PSO’’) have 
filed an application-declaration and an amendment 
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thereto with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) 
designating Sections 6, 7, 9(a), 10, 12(b) and 12(f) of the 
Act and Rules 43, 45, 50(a)(3) and 50(a)(5) promulgated 
thereunder as applicable to the proposed transactions. 
All interested persons are referred to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


PSO has under construction near Oologah, Oklahoma 
Units Nos, 3 and 4 (the ‘‘Project’’) of its Northeastern 
Station (the ‘‘Plant’’). The Project consists of two 450 
megawatt, coal-fired steam electric generating units 
and related transmission substations, relevant details 
of which are as follows: 


Scheduled 
Completion 


Estimated Expended as of 


Unit Total Cost Sept. 30, 1977 





No. 3. June 1979 


$160,000,000 $47,878,000 
No. 4 June 1980 


128,000,000 5,182,000 


The substations are estimated to cost an additional 
$7,200,000. PSO’s total estimated capital budget for 
1978 - 1980 is as follows: 


1978 1979 1980 Total 





Generation 
Transmission 
Distribution 
Fuel explora- 
tion and de- 
velopment 
General 


$182,000,000 $177,000,000 $189,000,000 $547,000,000 
25,000,000 24,000,000 38,000,000 87,000,000 
21,000,000 20,000,000 22,000,000 63,000,000 


28,000,000 27,000,000 28,000,000 83,000,000 
1,000,000 5,000,000 4,000,000 10,000,000 


$257,000,000 $253,000,000 $281,000,000 $790,000,000 





PSO proposes to finance construction of the Project 
through a transaction involving the issuance and sale of 
intermediate-term project bonds (the ‘‘Project 
Bonds’’). The Project Bonds would be issued under an 


indenture dated as of January 1, 1978 (the 
‘*Indenture’’) between PSO and Bankers Trust 
Company of New York, as trustee (the ‘‘Trustee’’). The 
Project Bonds would be secured by a lien on the Plan 
subordinate to the lien of PSO’s First Mortgage 
Indenture. Proceeds of the Project Bonds would be 
deposited in a Project Fund created under the 





Indenture and would be withdrawn by PSO to pay for 
costs of the Project, as defined in the Indenture. 
Proceeds of Project Bonds used to refund other Project 
Bonds would be deposited in a Bond Fund created 
under the Indenture, as would other sums from PSO 
necessary to pay principal of and interest on the Project 
Bonds. 


The Project Bonds would be issuable under the 
Indenture in an aggregate principal amount not to 
exceed $500,000,000 (a fixed limit being required in 
mortgages under Oklahoma law). PSO requests 
authority at this time for the issuance and sale of an 
aggregate principal amount not to exceed $120,000,000 
of Project Bonds outstanding at any one time, to be 
issued from time to time through December 31, 1978. 
The extent to which PSO will meet the needs of the 
Project through the sale of Project Bonds, and the 
timing of issuance of Project Bonds, will depend on its 
general cash position. PSO expects to generate 
approximately 25% of its overall! capital needs for 
1978-1980 from internal sources. PSO does not expect 
to issue any long-term debt during the period of the 
proposed Project financing. The Project Bonds would 
ultimately be retired through long-term debt or other 
permanent financing. PSO anticipates receiving an 
estimated $45,000,000 common equity contribution 
from CSW and making a public offering of an estimated 
$35,000,000 in preferred stock during 1978. PSO 
expects to continue to make some short-term 
borrowings from CSV, its affiliates or banks, pursuant 
“to authority granted by this Commission’s order of 
December 30, 1976 (HCAR No. 19829), as necessary to 
provide financing flexibility. PSO projects that it will 
issue during the 1978-1980 period approximately 
$210,000,000 of additional equity, approximately 
$80,000,000 in the form of preferred stock. 


The Project Bonds will mature in more than nine 
months from the date of issue, will bear maturities 
designed to permit their orderly refunding with 
long-term debt or permanent financing on or before 
December 31, 1982, and will be sold from time to time 
to pay the costs of the Project, including repayment of 
short-term borrowings incurred to pay such costs. The 
Project Bonds would be placed by Salomon Brothers 
(‘‘Salomon’’), acting as agent for PSO, with institu- 
tional investors on a list prepared by Salomon. The 
Project Bonds would be sold at par, and PSO would pay 
Salomon a placement fee of 3/16ths of 1% of the 
principal amount thereof. The interest rate on each 
series of Project Bonds would be subject to approval 
upon supplemental application to and order of this 
Commission. All Project Bonds will be sold in trans- 
actions which did not constitute public offerings and 
were exempt from registration under the Securities Act 
of 1933, as amended, pursuant to Section 4(2) thereof. 
By their acceptance of Project Bonds, purchasers would 
yepresent that their purchase was being made for 


investment and not with a view to public distribution. 
Project Bonds would be issuable in denominations no 
smaller than $100,000. No transaction for less than 
$250,000 principal amount of Project Bonds would be 
permitted and any resale or transfer of Project Bonds 
could be made only to or through Salomon or to an 
institution on the list referred to above. Although the 
Indenture makes provision for Project Bonds maturing 
in less than nine months, PSO does not propose to avail 
itself of these provisions. All Project Bonds would be 
issuable in registered form and would be non-callable. 


Project Bonds may not be issued after completion of the 
Project except to pay principal and interest on out- 
standing Project Bonds. No Project Bonds may have a 
maturity date later than January 1, 1983. This period is 
designed to give PSO time to refund Project Bonds with 
long-term debt. This maturity limit could be extended 
by amendment to the Indenture without the consent of 
the bondholders, but any such amendment would be 
subject to a further application to and order of this 
Commission. The Indenture establishes a Bond Fund 
out of which all payments of principal and interest on 
Project Bonds must be made. PSO is obligated to 
deposit sufficient amounts in the Bond Fund to meet all 
such payments. The Indenture also obligates PSO to 
use its best efforts to complete the Project in a timely 
manner, to keep the Piant insured and to retain title to 
the Plant, subject to rights to make modifications and 
improvements and to sell worn-out components and 
secure the release of components or interests 
condemned, or sold or leased in connection with any 
pollution control financing or sale of an interest in the 
Project. The Indenture also contains a covenant by PSO 
not to impose further liens and encumbrances on any of 
its properties except for the lien of its First Mortgage 
Indenture and other specified items. 


It is stated that PSO is proposing the intermediate-term 
Project Bond financing because of restrictions under its 
First Mortgage Indenture, several provisions of which 
PSO believes would operate to prevent first mortgage 
bond financings or, if additional first mortgage bonds 
were issued, would require that outstanding bonds be 
called in 1980. PSO further states that it is preparing, 
subject to separate authorization from this Com- 
mission, to file a suit against the First Mortgage 
Indenture trustee and bondholders for a declaratory 
judgment giving it relief-from these provisions. The 
timing of this suit is expected to be generally the same 
as the timing of the construction and acquisition of the 
Project. 


CSW and PSO request authorization for CSW to make 
capital contributions to PSO from time to time during 
the first three months of 1978 in amount aggregating 
not more than $45,000,000. PSO proposes to issue and 
sell an initial series of Project Bonds, in an aggregate 
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principal amount of $70,000,000, prior to January 31, 
1978, to reimburse costs of the Project incurred or to be 
incurred prior to the date of sale of such bonds. PSO 
request an exemption from the competitive bidding 
requirements of Rule 50 in connection with the 
proposed issue and sale pursuant to Rule 50(a)(5) on 
the ground that the nature of the market for such 
obligations makes it impractical to invite offers for the 
Project Bonds on a competitive bidding basis. 


The fees and expenses to be incurred in connection with 
the proposed transactions will be supriied by amend- 
ment. It is stated that the Corporation Commission of 
the State of Oklahoma has jurisdiction over the 
proposed transactions. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IF FURTHER GIVEN that any interested 
person may, not later than January 9, 1978, request in 
writing that a hearing be held on suci. matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact of law raised by said application- 
declaration, as amended, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as amended, or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 20320/December 15, 1977 
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In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6105) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (‘‘Alabama’’), a public-utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Section 6(b) 
of the Act and Rule 50 promulgated thereunder as 
applicable to the following proposed transaction. All 
interested persons are referred to the application, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Alabama proposes to issue $100,000,000 principal 
amount of its First Mortgage Bonds of a series having a 
term of not less than five years nor more than 30 years 
and to sell such bonds at competitive bidding for the 
best price obtainable, but for a price to Alabama of not 
less than 98% nor more than 101-3/4% of the principa 
amount thereof plus accrued interest. Alabama may 
request by amendment hereto that such sale be 
excepted from the competitive bidding requirements of 
Rule 50 should circumstances develop which, in the 
opinion of Alabama’s management, make such 
exception in the best interest of Alabama and its 
investors and consumers. 


The new bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore supple- 
mented by various indentures supplemental thereto 
and as to be further supplemented by a Supplemental 
Indenture to be dated as of February 1, 1978. 


Alabama states that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Alabama to sell new bonds 
having a 30-year or some shorter term. Alabama states 
that it is in the public interest that Alabama be afforded 
the necessary flexibility to adjust its financing program 
to developments in the markets for long-term debt 
securities when and as they occur in order to obtain the 
best possible price, interest rate, and term for its new 
bonds. Alabama proposes, therefore, that Alabama 
decide on the term of the new bonds after the date of 
public invitation for proposals and then notify pro- 
spective bidders by telephone, confirmed in writing, o 


% 





its decision, not less than 72 hours prior to the time of 
‘. bidding. 


/ 


Alabama intends to use the proceeds from the sale of 
the new bonds, along with other funds, in financing its 
1978 construction costs, estimated at $494,390,000, in 
paying a portion of notes payable incurred for such 
purpose, and in retiring $10,345,000 principal amount 
of first mortgage bonds. 


The fees and expenses to be incurred in connection with 
this transaction are to be filed by amendment. It is 
stated that the issuance and sale of the new bonds have 
been expressly authorized by the Alabama Public 
Service Commission and that no other state or federal 
commission,, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 9, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by 
‘affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as filed or as it may be amended, 
may be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20321/December 15, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


NATIONAL FUEL GAS DISTRIBUTION CORPORA- 
TION 

10 Lafayette Square 

Buffalo, New York 14203 


SENECA RESOURCES CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


(70-6104) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
BANK NOTES AND/OR COMMERCIAL PAPER BY 
HOLDING COMPANY AND ISSUANCE AND SALE 
OR SHORT-TERM NOTES TO HOLDING COMPANY 
BY SUBSIDIARY COMPANIES 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘‘National’’), a registered holding company, 
and two of its subsidiary companies, National Fuel Gas 
Distribution Corporation (‘‘Distribution’’) and Seneca 
Resources Corporation (‘‘Seneca’’), filed an 
application-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Sections 6(a), 7, 9(a), 10, 12(b), 
and 12(f) of the Act and Rules 42, 43, 45 and 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the pro- 
posed transactions. 


have 


National proposes, from time to time through 
December 31, 1978, to issue and sell notes to banks 
and/or commercial paper in the aggregate principal 
amount at any one time outstanding of not more than 
$23,000,000. Such commercial paper will be sold by 
National directly to A.G. Becker & Co., Incorporated 
(‘‘Becker’’), adealer in commercial paper, in denomin- 
ations of not less than $25,000 with varying maturities 
not to exceed nine months. The commercial paper will 
not be prepayable prior to maturity. No commission will 
be payable in connection with the issuance and sale of 
the commercial paper; however, Becker will reoffer and 
sell the commercial paper at a discount rate of 1/8 of 
1% per annum less than the prevailing discount rate to 
the company. Becker, in reoffering the commercial 
paper, will limit the reoffer and sale to not more than 
200 buyers of commercial paper identified and 
designed in a list (nonpublic) prepared in advance. It is 
anticipated that the commercial paper will be held by 
the buyers to maturity; however, Becker may, if 
desired, repurchase the commercial paper and reoffer it 
to others on said list of buyers. 
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It is stated that the decision to issue bank notes or com- 
mercial paper is at National’s discretion, except that if 
the effective interest cost for commercial paper exceeds 
the cost of equivalent borrowings from The Chase 
Manhattan Bank, N.A. (‘‘Chase’’) on the date of issue, 
National will resort to bank loans. The proposed 
unsecured notes will be issued to Chase, will mature in 
90 days, will be payable at any time without premium, 
and will bear interest based on the Chase prime rate as 
it fluctuates from time to time. National has informally 
agreed with Chase to maintain average balances of 
20% of the average loans outstanding; however, the 
average balances maintained for normal operating 
needs are sufficient to cover these amounts. Assuming 
an average balance of 20% were required, the effective 
cost of money, based on a 7.75% prime rate, would be 
9.6875%. There will be no commitment fee or any 
closing or related costs in connection with the above 
borrowings. 


National proposes to use the proceeds from the sale of 
its short-term bank notes and/or commercial paper to 
acquire for cash from time to time up to $20,000,000 
aggregate principal amount at any one time 
outstanding of short-term unsecured notes from Distri- 
bution and up to $3,000,000 aggregate principal 
amount at any one time outstanding of short-term 
unsecured notes from Seneca. Each such note will be 
dated the same date and bear the same effective 
interest rate as the related short-term note and/or 
commercial paper of National. Each note related to a 
short-term note of National will mature within twelve 
months from its date of issue, with interest payable 
quarterly until the principal amount is paid in full. Each 
note related to National’s commercial paper will mature 
within nine months from its date of issue, with interest 
payable quarterly until the principal amount is paid in 
full. Distribution and Seneca will have the option, after 
payment of all notes of prior maturity, to prepay any 
note issued pursuant to this transaction at any time or 
from time to time, in whole or in part, without 
premium, upon payment of all interest accrued on the 
principal amount so prepaid to the date of such prepay- 
ment. 


Distribution intends to use the proceeds from the sale 
of its notes for additional working capital, including 
working capital in connection with deferred gas costs. 
Seneca intends to use the proceeds from the sale of its 
notes for additional working capital. 


National tentatively intends to repay the $23,000,000 
through moneys received from subsidiary operations, 
bank loans, or the sale of long-term securities. 


National requests exception from the competitive 
bidding requirements of Rule 50 for the proposed issue 
and sale of its commercial paper pursuant to paragraph 
(a)(5) thereof and also requests authority to file certifi- 
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cates under Rule 24 with respect to the proposed trans- 
actions on a quarterly basis. 


The fees and expenses to be incurred in connection wit. 
the proposed transactions are to be filed by amend- 
ment. The filing states that no state or federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 9, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing o 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 498/December 13, 1977 


The Securities and Exchange Commission has issued 2 
notice giving interested persons until January 3, 197 





to request a hearing on an application by American 
Airlines, Inc. pursuant to Section 310(b)(I)(ii) of the 
jrust Indenture Act fo 1939 declaring that the trustee- 
ship of Bankers Trust Company under an existing 
indenture, and an equipment trust agreement is not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the pro- 
tection of investors to disqualify Bankers Trust 
Company from acting as trustee under one of these 
indentures. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10057/December 12, 1977 


In the Matter of 


PENN STATE TAX EXEMPT INVESTMENT TRUST, 
SERIES 1 [AND SUBSEQUENT SERIES] 

clo E. F. Hutton & Company, Inc. 

ne Battery Park Plaza 

‘New York, New York 10004 


(812-4228) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) FOR ORDER OF EXEMPTION 
FROM THE PROVISIONS OF SECTION 14(a) OF THE 
ACT AND RULES 19b-1 and 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Penn State Tax 
Exempt Investment Trust, Series 1 (and Subsequent 
Series) (‘‘Applicant’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(‘‘Act’’), has filed an application pursuant to Section 
6(c) of the Act for an order of exemption from the 
provisions of Section 14(a) of the Act and Rules 19b-1 
and 22c-1 under the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations therein, which 
are summarized below. 


E.F. Hutton & Company Inc., Janney Montgomery 
Scott Inc. and Moore, Leonard & Lynch, Incorporated 
will act as sponsors of the Applicant (‘‘Sponsors’’). The 
objective of each Series offered by the Applicant will be 
the receipt of income exempt from Federal income 
taxes and Pennsylvania income and personal property 
_‘axes for its unitholders through investment in 


municipal bonds. Each Series of Applicant will be 
governed by a trust agreement (‘‘Agreement’’) under 
which the Sponsors (or any succeeding sponsor or 
sponsors) will act as such, United States Trust 
Company of New York will act as trustee (‘‘Trustee’’), 
and Standard & Poor’s Corporation will act as evaluator 
(‘‘Evaluator’’). Each Agreement will contain standard 
terms and conditions of trust common to all Series. Pur- 
suant to each Agreement, the Sponsors will deposit 
with the Trustee in excess of $2,000,000 principal 
amount of taxfree municipal bonds, including contracts 
and cash for the purchase of certain of such bonds 
(‘‘Bonds’’). Thereafter, the Trustee wil! deliver to the 
Sponsors registered certificates representing the entire 
ownership of each Series. The units will then be offered 
for sale to the public by the Sponsors. Ali of the Bonds 
deposited with the Trustee will be interest-bearing obli- 
gations of the Commonwealth of Pennsylvania, its 
counties, municipalities, authorities or political 
subdivisions thereof, or issued or guaranteed by certain 
United States territories or possessions or authorities or 
political subdivision thereof, the interest on which is 
exempt from Federal income taxation and from 
Pennsylvania state income and property taxes under 
existing law. Applicant represents that the Bonds will 
not be pledged or be in any other way subjected to any 
debt by the Applicant at any time after the Bonds are 
deposited with the Trustee. 


Applicant has filed simultaneously herewith a registra- 
tion statement on Form S-6 under the Securities Act of 
1933 (‘‘Securities Act’’) for a maximum of 7,000 units of 
fractional undivided interest in Series 1 of Applicant. 
This registration statement has not yet become effec- 
tive. Applicant has also filed simultaneously herewith a 
notification of registration on Form N-8A and a 
registration statement on Form N-8B-2 under the Act 
relating to all series of the Applicant. 


Each Series of Applicant will consist of Bonds, such 
Bonds as may continue to be held from time to time in 
exchange or substitution for any of the Bonds upon 
certain refunds, and accrued and undistributed interest 
and undistributed cash. Certain of the Bonds may from 
time to time be sold under the circumstances set forth 
in the Agreement, or may be redeemed or may mature 
in accordance with their terms. The proceeds from such 
dispositions will be distributed to unitholders. There is 
no provision in the Agreement for the sale and rein- 
vestment of the Bonds. 


Each unit for a particular Series will represent a frac- 
tional undivided interest in that Series and will be 
redeemable. In the event that any unit shall be 
redeemed, the portion of the fractional undivided 
interest represented by each unit outstanding will be 
increased. Units will remain outstanding until 
redeemed or until the termination of the Agreement. 
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The Agreement may be terminated by 100% agreement 
of the unitholders or, in the event that the value of the 
Bonds shall fall below an amount specified for each 
Series, upon the direction of the Sponsors to the 
Trustee, or by the Trustee without such direction, 
respectively. There is no provision in the Agreement for 
the issuance of any Units after the initial offering of 
Units and such activity will not take place (except to the 
extent that the secondary trading by the Sponsors 
might be deemed the issuance of Units under the 
Securities Act). 


Section 14[a] 


Section 14(a) of the Act, in substance, provides that no 
registered investment company and no _ principal 
underwriter for such a company shall make a public 
offering of securities of which such company is the 
issuer unless (1) the company has a net worth of 
$100,000; (2) at the time of a previous public offering it 
had a net worth of $100,000; or (3) provision is made 
that a net worth of $100,000 will be obtained from not 
more than twenty-five responsible persons within 
ninety days, or the entire process received, including 
sales charge, will be refunded. 


Applicant seeks an exemption from the provisions of 
Section 14(a) in order that it may make a public offering 
of units of each Series as described above. Applicant 
represents that in connection with the requested 
exemption from Section 14(a), the Sponsors have 
agreed as follows: (A) to refund, on demand and 
without deduction, all sales charges paid by purchasers 
of units in the initial public offering of a series if, within 
90 days from the time that the registration statement 
relating to such series becomes effective, either (i) the 
net worth of such series shall be reduced to less than 
$100,000, or (ii) such trust shall have been terminated; 
(B) to instruct the Trustee on the date of deposit of each 
Series that in the event that redemption by the 
Sponsors of units constituting a part of the unsold units 
shall result in that series having a net worth of less than 
$2,000,000, the Trustee shall terminate the Series in 
the manner provided in the Agreement and distribute 
any municipal bonds or other assets depostied with the 
Trustee pursuant to the Agreement as_ provided 
therein. 


Rule 19b-1 


Rule 19b-1(a) under the Act provides, in substance, 
that no registered investment company which is a 
‘registered investment company’’, as defined in 
Section 851 of the Internal Revenue Code, shall make 
more than one distribution of capital gains in any one 
taxable year. Paragraph (b) of the Rule contains a 
similar prohibition for a company not a ‘‘regulated 
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investment company’’ but permits a unit investment 
trust to distribute capital gain distributions received 
from a ‘‘regulated investment company’’ within | 
reasonable time after receipt. 


Applicant proposes to make monthly distributions of 
principal and interest to unitholders of a Series. 
Applicant represents that distributions of principal 
constituting capital gains to unitholders may arise in 
two instances: (1) if an issuing authority calls or 
redeems an issue held in the portfolio, the sums 
received by Applicant will be distributed to unitholders 
on the next distribution date; and (2) if Bonds are sold 
in order to provide funds necessary to meet 
redemptions each unitholder will receive his pro rata 
portion of the proceeds from the Bonds sold. In such 
instances, a unitholder may receive in his distribution 
funds which constitute capital gains since the value of 
the portfolio Bonds redeemed or sold may have 
increased since the date of initial deposit. 


As stated above, Paragraph (b) of Rule 19b-1 provides 
that a unit investment trust may distribute capital gains 
received from a ‘‘regulated investment company’’ 
within a reasonable time after receipt. Applicant states 
that the purpose behind such provision is to avoid 
forcing unit investment trusts to accumulate capital 
gains distribution received throughout the year as the 
result of acts of their portfolio investment companies. 
Applicant states that it too should not have to hold until 
the end of its taxable year any involuntarily realizec 
capital gains. Applicant contends that retention of such 
involuntarily realized capital gains by Applicant until 
the end of its taxable year would clearly be to the 
detriment of the unitholders. 


In support of the requested exemption, the Applicant 
states that the dangers against which Rule 19b-1 is 
intended to guard will not exist in connection with any 
Series of Applicant, since neither Applicant nor the 
Sponsors have control over the events which could 
trigger capital gains. Applicant seeks to make a 
combined distribution of principal, including capital 
gains, and interest each month, and states that any 
capital gains in such distribution will be clearly 
indicated as such in accompanying reports to unit- 
holders. In addition, it is alleged that the amounts 
involved in a normal distribution of principal will be 
relatively small in comparison to the normal interest 
distribution. 


Rule 22c-1 


Applicant states that the Sponsors, while not obligated 
to do so, intend to maintain a market for the units 
following the initial public offering period by 
continuously offering to purchase units at prices ii 





excess of the redemption price. For purposes of the 
secondary market transactions, an evaluation will be 
nade by the evaluator once each week. Evaluations will 
Je made at the expense of the Applicant. Applicant 
contends that additional evaluations would be so costly 
as to significantly impair the interests of unitholders. 


Applicant also states that the Sponsors have under- 
taken to adopt a procedure whereby the Evaluator, 
without a formal evaluation, will provide the Sponsors 
with estimated evaluations on trading days. In the case 
of a repurchase, if the Evaluator cannot state that the 
previous Friday’s price is at least equal to the current 
bid price, the Sponsors will order, and the Applicant 
will pay for, a full evaluation which shall determine the 
repurchase price. In case of resale by the Sponsors, if 
the Evaluator cannot state that the previous Friday’s 
price is no more than $500 per $1,000 face amount of 
underlying bonds greater than the current offering 
price, a full evaluation will be ordered. Thus, Applicant 
contends a unitholder wishing to sell his unit will not 
receive less from the Sponsors than he might have 
received from the Applicant upon redemption, and a 
purchaser of such units from the Sponsors will not pay 
more for a unit than approximately the current net asset 
value per unit. Pursuant to the above procedure, a 
purchaser could never lose as much as $5.00 on the 
purchase of a Unit representing $1,000 face amount of 
underlying bonds. 


Rule 22c-1 provides, in part, that redeemable securities 
of registered investment companies may not be sold, 
redeemed or repurchased except at a price based on the 
current net asset value (computed on each day during 
which the New York Stock Exchange is open for trading 
not less frequently than once daily as of the time of the 
close of trading on such Exchange) which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Applicant states that the Rule has two purposes: (1) to 
eliminate or to reduce any dilution of the value of out- 
standing redeemable securities of registered invest- 
ment companies which might occur through the sale, 
redemption or repurchase of such securities at prices 
other than their current net asset values; and (2) to 
minimize speculative trading practices in the securities 
of registered investment companies. 


The secondary market activities of Sponsors, who may 
buy units, and the method of acquisition by investors of 
new units, may be deemed to violate Rule 22c-1 
because of the absence of daily pricing. Applicant 
argues, however, that the purposes of Rule 22c-1 will 
not be offended by the Sponsors’ secondary market 
activities. Applicant asserts that the pricing of units by 


the Sponsors in the secondary market will in no way 
dilute the assets of Applicant, and that unitholders will 
benefit from the Sponsors’ pricing procedure in the 
secondary market, since they will normally receive a 
higher repurchase price for their units than they could 
by redeeming their units at the current net asset value 
and that this will be accomplished without the cost 
burden to the Applicant of daily evaluations of the unit 
redemption value. Applicant also contends that 
speculation in units of any Series is unlikely because 
price changes are limited in respect to the kind of bonds 
which will be held by such Series. 


Section 6(c) of the Act provides that the Commission 
may, upon application, conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provisions of the Act or of any rule or 
regulation under the Act, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 6, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10058/December 12, 1977 


In the Matter of 


NPG GROWTH FUND, INC. 
1200 Stewart Avenue 
Garden City, New York 11530 


(811-1706) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT THE APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that NPG Growth Fund, 
Inc. (‘‘Applicant’’), registered under the Investment 
Company Act of 1940 (‘‘Act’’) as an open-end, non- 
diversified management investment company, has filed 
an application pursuant to Section 8(f) of the Act for an 
order of the Commission declaring that Applicant has 
ceased to be an investment company as defined in the 
Act. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations made therein, which are 
summarized below. 


Applicant was organized under the laws of the State of 
New York on July 31, 1968 and registered under the Act 
on August 2, 1968. Applicant states that on December 
8, 1976, Applicant’s shareholders approved a proposal 
to transfer substantially all of the assets of Applicant to 
Nassau Physicians’ Fund, Inc. (‘‘Nassau’’), an 
open-end, non-diversified management company, in 
exchange for shares of Nassau at net asset value, and to 
distribute said shares to shareholders of Applicant in 
liquidation thereof. Applicant represents that this 
transfer and dissolution has been completed except for 
the retained sum of $5,000 to cover accrued liabilities 
and expenses of dissolution. Any part of the retained 
sum not utilized to pay liabilities and expenses of 
Applicant will be paid over to Nassau. Applicant’s 
Certificate of Dissolution was accepted by the Secretary 
of State of New York on June 14, 1977. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the effectiveness of such order the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 6, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
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request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commision shall order a hearing thereon 
Any such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant(s) at the 
address(es) stated above. Proof of such service (by 
affidavit, or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commissions own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10061/December 13, 1977 


in the Matter of 


LIFE INVESTORS INSURANCE COMPANY OF 
AMERICA SEPARATE ACCOUNT A 

4333 Edgewood Road Northeast 

Cedar Rapids, lowa 52406 


(811-2381) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Life Investors 
Insurance Company of America Separate Account A 
(‘‘Applicant’’), a separate account of Life Investors 
Insurance Company of America, an lowa_ stock life 
insurer, which is registered as an open-end 
management investment company under the Invest- 
ment Company Act of 1940 (‘‘Act’’), filed an 
application on November 15, 1977, pursuant to Section 
8(f) of the Act for an order of the Commission declaring 
that Applicant has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations set forth therein, 
which are summarized below. 


Applicant registered under the Act on May 21, 1973. 
On the same date, Applicant filed a Registration 
Statement under the Securities Act of 1933 pursuant to 
which Applicant proposed to make a public offering of 
$25,000,000 of individual variable annuity contracts. 
The Registration Statement was never declared 
effective and no public offering was ever made. On 
March 22, 1976, the Commission by Order consented to 
the withdrawal of the Registration Statement. 


On February 27, 1976, the Board of Directors of Life 
Investors Insurance Company of America, Applicant’s 
Promoter and Investment Adviser, approved the 
immediate liquidation of the Applicant. On the same 
date, Applicant filed a final annual financial report with 
the lowa Insurance Department under the laws of the 
state of lowa and distributed all its assets, which 
consisted solely of cash, to the six individual share- 
holders who had purchased accumulation units of 
Applicant pursuant to a private placement of 
Applicant’s securities. As of that date, the Applicant 
wound up its affairs and its existence under lowa law 
was terminated. 


Applicant presently has no assets, no liabilities and no 
shareholders. No public offering of Applicant’s 


securities is being made presently and no such public 
offering is proposed for the future. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
upon the effectiveness of such order the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 9, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such connumication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon the Applicant at 
the address stated above. Proof of such service (by 
affidavit, or in the case of an attorney at law, by certi- 
ficate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of hte application herein will be issued as of 
course following January 9, 1978, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive notice of further developments in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10062/December 14, 1977 


In the Matter of 
FIDELITY DAILY INCOME TRUST 
FIDELITY THRIFT TRUST 


FIDELITY MUNICIPAL BOND FUND, INC. 
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FIDELITY EXCHANGE FUND 
FIDELITY LIMITED TERM MUNICIPALS 
FIDELITY AGGRESSIVE INCOME FUND 


FIDELITY HIGH YIELD MUNICIPALS 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4227) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR EXEMPTION 
FROM SECTION 2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that Fidelity Daily Income 
Trust (‘‘Daily Income’’), Fidelity Thrift Trust 
(‘‘Thrift’’), Fidelity Municipal Bond Fund, Inc. 
(‘Municipal Bond’’), Fidelity Exchange Fund (a 
limited partnership) (‘‘Exchange’’), Fidelity Limited 
Term Municipals (‘‘Municipais’’), Fidelity Aggressive 
Income Fund (‘‘Aggressive Income’’), and Fidelity 
High Yield Municipals (‘‘High Yield’’), each an open- 
end investment company registered under the 
Investment Company Act of 1940 (‘‘Act’’) (hereinafter 
collectively, ‘‘Applicants’’) filed an application on 
November 4, 1977, pursuant to Section 6(c) of the Act 
for an order of the Commission declaring that Dwight L. 
Allison, Jr., a Trustee of Daily Income, Thrift, 
Municipals, Aggressive Income and High Yield; a 
Director of Municipal Bond; and a Managing General 
Partner of Exchange, shall not be deemed to be an 
interested person of Applicants or their investment 
adviser or principal underwriter within the meaning of 
Section 2(a)(19) of the Act solely by reason of his status 
as (1) President and chief executive officer of The 
Boston Company, Inc. (‘‘Boston’’); (2) Chairman of the 
Board of Directors of Boston Safe Deposit and Trust 
Company (‘‘Boston Safe’’); and (3) Director of the 
Boston Company Financial Strategies, Inc. (‘‘Strate- 
gies’’). All interested persons are referred to the appli- 
cation on file with the Commission for a statement of 
the representations made therein, which are 
summarized below. 


On May 10, 1976, the Commission issued an order 
(Investment Company Act Release No. 9284) (‘‘Original 
Order’’) pursuant to Section 6(c) of the Act granting an 
exemption from the provisions of Section 2(a)(19) of the 
Act which declared, in pertinent part, that Dwight L. 
Allison, Jr., shall not be deemed to be an ‘‘interested 
person’ of the Fidelity Funds (as defined in the 
Original Order), or their investment adviser or principal 
underwriter solely by reason of his status as a Director 
and Chairman of the Executive Committee of Boston 
and a Director of Boston Safe. Applicants represent 
that Mr. Allison was not a Trustee of either Daily 
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Income or Thrift, on March 1, 1976, the date the 
Original Application (File NO. 812-3921) was filed. 
Applicants further state that none of the other fund 
named in this application (namely, Municipal Bone 
Exchange, Municipals, Aggressive Income and High 
Yield) were in existence at the time the Original 
Application was filed. Applicants submit that the 
present application relates to substantially the same 
situation as did the Original Application. 


Mr. Allison’s principal occupation is President and 
chief executive officer of Boston, of which he also 
serves as a Director. He is Chairman of the Board of 
Directors of Boston and a Director of Strategies. Mr. 
Allison also serves as a Director and/or Trustee of the 
Fidelity Funds named in the Original Application. 


Boston Safe is a long established trust company 
engaged primarily in investment management and 
other trust company, fiduciary and related banking 
services, 99% of whose stock is owned by Boston. 
Boston is a holding company whose subsidiaries are 
engaged in providing resources management services. 
Strategies, a wholly-owned subsidiary of Boston, 
currentiy provides financial planning and asset 
management services for its clients and is registered 
under the Investment Advisers Act of 1940. Subsequent 
to the date of the Original Application, Strategies 
formed a subsidiary, TBCFS, Inc., which has registered 
with the Commission as a broker-dealer under the 
Securities Exchange Act of 1934 (the ‘‘1934 Act’’). / 

contemplated by the Original Application, TBCF. 

Inc.’s business relates primarily to the structuring and 
placement or sale of oil and gas programs and other 
investment programs and ventures. 


Applicants represent that the Trustees, Directors and 
Managing General Partners of the Applicants do not 
want to increase the number of Trustees, Directors of 
Managing General Partners who are ‘‘interested 
persons’’ of the Applicants within the meaning of 
Section 2(a)(19) of the Act. Accordingly, the Applicants 
propose to make Mr. Allison’s status as a Trustee, 
Director or Managing General Partner of each 
Applicant consistent with his status as a Trustee, or 
Director who is not an ‘‘interested person’’, of the 
Fidelity Fund, their investment adviser or principal 
underwriter, as was granted by the Original Order. 


Section 2(a)(19)(A)(v) and (B)(v) of the Act define an 
“interested person” of an investment company, an in- 
vestment adviser of an investment company, or a prin- 
cipal underwriter for an investment company to include 
any broker or dealer registered under the 1934 Act or 
any affiliated person of such broker or dealer. An “affili- 
ated person’’ under Section 2(a)(3) of the Act includes 
any person directly or indirectly controlling, controlled 
by or under common contro! with such other persc 





Section 2(a)(9) of the Act provides that ‘‘control’’ 
means the power to exercise a controlling influence 
over the management or policies of a company, unless 
the power is solely the result of an official position with 
such company. 


The application states that while there is a statutory 
presumption in Section 2(a)(9) of the Act that a natural 
person is not acontrol person, that presumption may be 
rebutted by evidence and a contrary determination 
made by a Commission order that a director of one 
subsidiary may be determined to be under common 
control with another subsidiary. The application further 
states that under such an interpretation, Mr. Allison 
would be deemed to be an interested person of 
Applicants and of their investment adviser and 
principal underwriter. The application also states that 
while the Applicants do not necessarily agree with such 
an interpretation, they have deemed it advisable to 
clarify the status of Mr. Allison by applying for exercise 
of the Commission’s exemptive authority under Section 
6(c) of the Act. 


The application further states that, because of the 
special nature of the type of investments which TBCFS, 
Inc. is involved with, the Applicants could not legally 
purchase or sell such investments from or through 
TBCFS, Inc. because of investment restrictions, and 
Applicants do not intend to make any such investments. 
Moreover, each Applicant has specifically undertaken 
‘in the application not to transact any business with 
TBCEFS, Inc. 


The Applicants believe that the relationship of Mr. 


Allison with Boston, Boston Safe Strategies and 
TBCES, Inc., will not impair his independence in acting 
on behalf of the Applicants or any other registered 
investment company. The Applicants point out that Mr. 
Allison is not a director or officer of TBCFS, Inc., and 
therefore has no direct authority or responsibility for 
management of the operations of TBCFS, Inc. The 
Applicants also state that the operations of TBCFS; Inc. 
do not create any conflicts of interest for Mr. Allison, 
since even if he were actively involved with the 
management of its affairs, Applicants would not in the 
normal course and, as indicated above, have agreed not 
to in any event, purchase or sell securities through 
TBCFS, Inc. 


Applicants assert that Mr. Allison is a person of 
recognized integrity, judgement, independence, and 
competence in the investment company industry. 
Applicants are also of the opinion that Mr. Allison is in 
fact a disinterested Trustee, Director and Managing 
General Partner and that it is in the best interests of 
Applicants that he be permitted to serve as such. 


Section 6(c) of the Act, in pertinent part, authorizes the 
Commission upon application to conditionally or uncon- 


ditionally exempt any person, security or transaction, 
or any class or classes of persons, securities or trans- 
actions, from any provision of the Act or of any rule or 
regulation promulgated thereunder, if and to the extent 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than January 9, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the application accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10063/December 15, 1977 


In the Matter of 

NUVEEN MUNICIPAL BOND FUND, INC. 
200 Park Avenue 

New York, New York 10017 

(812-4188) 
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ORDER PURSUANT TO SECTION 10(f) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS FROM THE 
PROVISIONS OF SECTION 10(f). 


Nuveen Municipal Bond Fund, Inc. (‘‘Fund’’), a Mary- 
land corporation registered as a diversified, open-end 
management investment company under the Invest- 
ment Company Act of 1940 (‘‘Act’’), filed an applica- 
tion on September 19, 1977, pursuant to Section 10(f) of 
the Act for an order of the Commission exempting 
certain transactions of the Fund from Section 10(f) so as 
to permit the Fund to purchase Municipal Bonds (as 
defined in the application) in public offerings in which a 
affiliate of the Fund’s investment adviser participates 
as a principal underwriter, subject to certain conditions 
specified in the application. 


On November 18, 1977, a notice was issued (Investment 
Company Act Release No. 10017) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is consistent with 
the protection of investors. Accordingly, 


IT IS ORDERED, pursuant to Section 10(f) of the Act, 
that the application for exemption from Section 10(f) of 
the Act, to the extent requested, be, and hereby is, 
granted effective forthwith, subject to the following 
conditions: 


(a) The securities to be purchased shall be: 


(1) Part of an issue of Municipal Bonds, 
the interest on which is exempt from Federal 
income tax, which is being offered to the 
public; 


(2) Purchased at not more than the public 
offering price prior to the end of the first full 
business day after the first date on which the 
issue is offered to the public. 


(3) Offered pursuant to an underwriting 
agreement under which the underwriters 


are committed to purchase ll 
Municipal Bonds being offered, 
underwriters purchase any thereof; 


of the 
if the 


(4) Acquired pursuant to an order (which 
may be conditional) placed by the Fund with 
an underwriter prior to the first date on 
which the issue is offered to the public; 
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(5) Purchased in an unsolicited transaction 
originating with the Fund or its investment 
adviser; and 


(6) Purchased in transactions for which 
records are maintained setting forth the 
reasons for the purchase and for the sale, if 
any, of any portfolio securities related to a 
transaction, which records shall be available 
for inspection by the Commission. 


(b) The gross commission, spread or profit to the 
principal underwriters shall not exceed 2.5 percent of 
the principal amount of the issue. 


(c) On the date of purchase the issue shall have 
received an investment grade rating from Standard & 
Poor’s Corporation or Moody’s Investors Service, Inc.; 
provided, however, if the issuer of the securities to be 
purchased, or the entity supplying the revenues from 
which the issue is to be paid, shall have been in 
continuous operation from less than three years, 
including the operations of any predecessor, then on 
the date of purchase the issue shall have received a 
rating of ‘‘A’’ or better from Standard & Poor’s 
Corporation. or Moody’s Investors Service, Inc. 


(d) The principal amount of Municipal Bonds to be 
purchased by the Fund or by the Fund and any other 
investment companies having the same investmer 

adviser, shall not exceed 3 percent of the principe 

amount of the issue being underwritten or $500,000 in 
principal amount, whichever is greater, but in no event 
greater than 10% of the principal amount of the issue. 


(e) The consideration to be paid by the Fund in pur- 
chasing the Municipal Bonds being offered shall not 
exceed 3 percent of the total assets of the Fund; 
provided, that if such consideration shall exceed 
$1,000,000, it shall not exceed 2 percent of the Fund’s 
total assets. 


(f) The exemptive order shall not be construed to 
permit transactions with any affiliated person or 
principal underwriter of the Fund or any affiliated 
person thereof (including purchases from syndicate 
managers designated as group sales or otherwise 
allocated to the account of such affiliated person or 
principal underwriter) which would otherwise be pro- 
hibited by Section 17 of the Investment Company Act of 
1940; the Fund having represented that it will keep its 
non-interested directors completely informed, and fully 
aware, of the available alternatives with respect to 
recapture of the costs of portfolio transactions and 
having undertaken to take such steps as may be 
necessary to seek to implement any such recapture, 
including the filing of applications for exemptions 
under the Investment Company Act of 1940, if the nc 





4 


interested directors should determine that recapture is 
in the best interests of the Fund or if otherwise required 
y developments in the law. 


(g) The purchase of the securities being offered shall 
have been authorized or approved by a resolution of the 
board of directors of the Fund, or of a committee 
composed of at least three members of such board (a 
majority of which must be non-interested persons of the 
Fund), which resolution shall state that in the judgment 
of the board or committee, the purchase of securities 
proposed will meet all the requirements of paragraphs 
(a) through (f) of this exemptive order and which 
authorization or approval shall have been supported by 
the vote (by a meeting or by written consent given 
without a meeting) of not less than a majority of the 
members of the board of directors or of the committee 
who were not interested persons of the Fund. 


(h) The Fund shall set forth all transactions conducted 
pursuant to the exemptive order in its quarterly reports 
filed with the Securities and Exchange Commission on 
Form N-1Q. In addition, information as to such trans- 
actions shall be contained in the notes to the Fund’s 
published financial statements. 


(i) The officers and directors of the Fund and its 
investment adviser assume the burder of establishing 
that each transaction made pursuant to the exemptive 
order is consistent with the purpose of such order to 

revent the selection of the Fund’s portfolio securities 
in the interest of such affiliated persons or in the 
interest of underwriters, brokers or dealers, rather than 
in the interest of the Fund’s security holders. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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ACCOUNTING SERIES 
Release No. 233/December 12, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14249/December 12, 1977 





ACCOUNTING SERIES 
Release No. 234/December 13, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5887/December 13, 1977 








SECURITIES INVESTOR PROTECTION 
ACT OF 1977 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 65/December 9, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14240/December 9, 1977 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 66/December 9, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14241/December 9, 1977 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 67/December 13, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14265/December 13, 1977 
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LITIGATION 





LITIGATION 
Release No. 8216/December 14, 1977 


SEC v. CAL-AM CORPORATION, ET AL. 
(C.D. Cal., Civil Action No. 77-4586) 


Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office of the Securities and Exchange 
Commission announced that on December 8, 1977, the 
Commission filed a complaint in the U.S. District Court 
for the Central District of California, in Los Angeles, 
seeking to enjoin Cal-Am Corporation, Joseph R. Laird, 
Jr., Kenneth J. Fisher, Cambridge Corporation, 
Poly-Tex International, Inc., Legal Mortgage Corpora- 
tion, Allstate Securities, Inc., James R. Forbes, Dixie 
National Resources, Inc., Bio Science Resources, Inc., 
Go Publishing Co., Dynarad, Inc., International Coal 
Mining Leases, Inc., Black Rock National Resources, 
Inc., Kings Point Cororation, GPL Investments, Inc., 
GPF Coal Investments, Inc., John E. Crooks, Warren 
Baker, Arthur Serxner, Earl Martinson, Robert 
Spillane, John Eagen and Donald R. Ford, all located in 
Los Angeles, California, from further violations of the 
registration, anti-fraud and reporting provisions of the 
federal securities laws. 


The complaint seeks an injunction against further 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Sections 10(b) and 13(a) of 
the Exchange Act of 1934 and Rule 10b-5 thereunder, in 
addition to the appointment of a special master to 
undertake an accounting of the funds raised from 
investors. 


Concurrent with the filing of the complaint, defendants 
Laird, Fisher, Cal-Am, Cambridge Corporation and 
Poly-Tex International Inc. stipulated and consented to 
the entry of a 60 day temporary restraining order 
without admitting or denying the allegations of the 
complaint, prohibiting further sales of securities in 
violation of the registration and anti-fraud provisions of 
the federal securities laws. The Honorable A. Andrew 
Hauk, United States District Judge in Los Angeles 
entered the temporary restraint on December 8, 1977. 





LITIGATION 
Release No. 8217/December 14, 1977 


STATE OF ALABAMA v. DONALD E. LUNA 
(CR. 76-01284) 
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Thomas L. Krebs, Director of the Alabama Securities 
Commission, Earl Morgan, District Attorney for the 
10th Judicial Circuit of Alabama, and Jule B. Greene, 
Administrator of the Atlanta Regional Office of the 
Securities and Exchange Commission, announced that 
on December 2, 1977, Circuit Judge William Cole 
sentenced Donald E. Luna, of Birmingham, Alabama, 
to five years imprisonment. 


On November 4, 1977, Luna had been convicted by a 
petit jury in the Circuit Court of Jefferson County, 
Alabama on a charge of false pretense in connection 
with the issuance of commitment letters to secure 
loans. The charge involved misrepresentations 
concerning Luna’s position with an alleged labor union 
which was to underwrite the loans, leading to the con- 
viction. 





LITIGATION 
Release No. 8218/December 15, 1977 


U.S. v. BRUCE A. JENSEN 
(D. UTAH CR-76-114) 


Ronald L. Rencher, United States Attorney for Utah 
and Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on December 8, 1977, a 
jury returned a verdict of guilty after trial on a 
one-count indictment which charged Bruce A. Jensen 
of Salt Lake City, Utah, with securities fraud. The case 
was tried before the Honorable Willis W. Ritter, Chief 
Judge of the United States District Court for Utah. 


The trial which lasted four days was on an indictment 
returned on November 17, 1976, charging that Bruce A. 
Jensen, among other things, had engaged in acourse of 
business which would and did operate as a fraud and 
deceit in the sale of certain securities involved in trans- 
actions in the put and call market for over-the-counter 
securities. The trial received evidence that Jensen, as 
an officer of Associated Underwriters, Inc., a Salt Lake 
City broker which ceased business in 1973, had used 
funds entrusted to him by investors for converter trans- 
actions in put and call options and without authorization 
had subjected their funds to substantial risk and loss. 


The case was prosecuted by Max D. Wheeler, Assistant 
United States Attorney. 
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